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(i) 


STATEMENT OF QUESTIONS PRESENTED 
| 
1. The question is whether the District Court erred in construing 


Section 805(a) of the Merchant Marine Act of 1936, 49 Stat. 2012, 46 USCA 
1223(a) as not requiring that appellant, a coastwise water carrier, be 
accorded a hearing before the Maritime Subsidy Board on the question of 
the continued common control of, and relationship and affiliation between 
appellee, Waterman Steamship Corp., an applicant for subsidy under the 
Act, and appellee, Sea-Land Service, Inc., a coastwise water carrier and 
competitor of appellant, subsequent to the consummation of a proposed 
"Plan for Termination of Affiliation" submitted by them to the Maritime 
Board on June 8, 1961 and modified on January 11, 1962. | 


2. The question is whether the District Court erred in holding that 
the Maritime Subsidy Board had made adequate basic and essential findings 
of fact to support its conclusion that appellees Waterman and Sea- Land 
would not be affiliated within the meaning of Section 805(a) of the Merchant 
Marine Act of 1936, 47 Stat. 2012, 46 USCA 1223, and to enable a reviewing 
court to determine whether the Board properly exercised its authority and 


discretion under the Act. 


3. The question is whether the District Court erred in holding that 
the Board's order of February 27, 1962 did not constitute an unlawful 
modification of an outstanding Board Order dated September 12, 1960 in 
violation of Rule 16 of the Rules of Practice and Procedure in proceedings 
before the Maritime Subsidy Board, 46 CFR 201.261, et seq. 
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JURISDICTIONAL STATEMENT 


This is an appeal from a final decision of the United States District 
Court for the District of Columbia entered May 23, 1962, granting judg- 
ment in favor of the Appellees (J.A. 74). Appellant, Seatrain Lines, Inc. 
(Seatrain), filed a Complaint and intervened in an action originally insti- 
tuted by A. H. Bull Steamship Co. (Bull) in the United States District 
Court for the District of Columbia seeking to enjoin and otherwise set 
aside a decision of the Maritime Subsidy Board! entered under Section 
805(a) of the Merchant Marine Act of 1936, 49 Stat. 2012, 46 U.S.C. 1223. 
The Board's Formal Finding and Determination, dated February 27, 1962 
(J.A. 121, 122) held that there would be no affiliation between Appellee 
Waterman Steamship Corporation (Waterman) and any domestic inter- 
coastal or coastwise carrier, including Appellee Sea- Land Service, Inc. 
(Sea-Land), if Waterman carried out a proposed Plan of Rearrangement 
(sometimes hereinafter referred to as Plan of Disaffiliation) dated June 8, 
1961, as supplemented on January 11, 1962 (J.A. 78-81, 83-98). Appellees 
moved to dismiss both complaints. The District Court (Holtzoff, J.) after 
hearing argument on these several motions ruled from the bench and 
granted said motions in part (J.A. 41-45). An appropriate order was 
entered January 4, 1962 (J.A. 45) dismissing part, but not all, of Inter- 
vener's Complaint. 


Thereafter, Motions for Summary Judgment with respect to the 
remaining Counts of both complaints were filed by Appellees. Seatrain 
filed a Cross Motion for Summary Judgment.” On May 23, 1962, the 


1 Under Reorganization Plan #7, effective August 12, 1961, 26 Fed. Reg. 7315, 
75 Stat. , the Federal Maritime Board was abolished and its functions as 
pertinent herein were transferred to the Secretary of Commerce and are exer- 
cised by him through his delegate to the Maritime Subsidy Board. 


2 Subsequent to commencing this action the plaintiff below, A. H. Bull Steamship 
Lines, Inc. entered into negotiations with associates of the corporate Appellees for 
the purchase of two tankers. The Contract for Sale that resulted from these nego- 
tiations provided for the dismissal of this action with prejudice, by Bull and a 
stipulation of such dismissal was filed May 8, 1962 (J.A. 72-73). 
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District Court (Hart, J.) after hearing oral argument on these several 


motions, ruled from the bench and granted the motion of Appellees for 


summary judgment. An appropriate order was entered the same day 
| 
| 

This Court has jurisdiction over the Appeal under the provisions of 
an Act of June 25, 1948, c. 646, 62 Stat. 929, 28 U.S.C. 1291, providing 
for appeals from all final decisions of the United States District Court for 


the District of Columbia. | 


granting judgment for Appellees herein (J.A. 74). 


STATEMENT OF THE CASE 
| 

This case comes before this Court on appeal from an order of the 
United States District Court for the District of Columbia entered Janu- 
ary 4, 1962 (J.A. 45) dismissing Count II of Appellant's complaint, and 
from an order of that Court entered May 23, 1962 denying Appellant's 
Cross-Motion for Summary Judgment and granting Summary Judgment on 
the remaining counts of Appellant's complaint in favor of Appellees 
(J.A. 74). . 


Appellant, Seatrain Lines, Inc. is a domestic coastwise carrier 
certificated by the Interstate Commerce Commission to transport com- 
modities generally between, inter alia, the Port of New York and the Gulf 
of Mexico Ports of New Orleans and Texas City. Seatrain's principal 
domestic water carrier competitor is the appellee Sea-Land Service, Inc. 
(formerly Pan-Atlantic Steamship Corp. and herein referred to as Sea- 
Land). Sea-Land and appellee Waterman, a water carrier engaged in the 
foreign commerce of the United States, are subsidiaries of the appellee 
McLean Industries, Inc. (Industries). | 


The origins of this proceeding began on or about January 30, 1957 
when Waterman filed with the Federal Maritime Board (Board) an appli- 
cation for an operating differential subsidy under the provisions of Sec- 
tion 601 of the Merchant Marine Act of 1936, 49 Stat. 2001, 46 U.S.C. 
1171. Waterman at that time was, and for some time had been, affiliated 
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with the defendant Sea-Land. Both were, and continue to be, wholly-owned 
subsidiaries of defendant Industries. At that time and continuing to the 
present, M. P. McLean and his brother, James K. McLean, through a sys- 
tem of common corporate officers and interlocking directorships main- 
tained operating control over Waterman and Sea-Land. (J.A. 69-70, 83-85) 


Because of its affiliation with domestic coastal carriers, Waterman, 
when it sought a subsidy contract, also filed on April 2, 1957 an applica- 
tion under Section 805(a) of the Merchant Marine Act of 1936, 49 Stat. 2012, 
46 U.S.C. 1223, to obtain written permission of the Board to continue its 
affiliation with Sea-Land. Seatrain intervened in opposition and participated 
fully in the extensive hearings held on that application. After the Exam- 


iner's report was served, exceptions thereto were filed and argued before 
the Board which rendered its decision on September 12, 1960. Waterman 


Steamship Corporation—Application Under Section 805(a), 6 FMB 115 
(1960). 

While this decision did not give Seatrain all the protection to which it 
felt entitled under the statute, the Board, in furtherance of the objects of 
the Act and to preclude unfair competition, did place substantial limitations 
upon Sea-Land's operations which were competitive with Seatrain to be 
effective when and if Waterman became otherwise qualified for subsidy pay- 
ments. The Board limited Sea-Land's operation on the southbound leg of 
the New York-New Orleans route to 53 voyages using not more than four 
vessels. The Board found that Sea-Land's participation on the northbound 
leg of the New Orleans-New York route would be contrary to the policies 
of the Act and prohibited Sea-Land from competing with Seatrain on that 
route. With respect to the New York-Houston service, the Board limited 
Sea-Land to its then-existing two-vessel weekly service. Thus Seatrain 
was protected against subsidy being used directly or indirectly to expand 
the frequency and type of service offered by Sea-Land in competition with 
Seatrain. 
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Having elected to pursue a subsidy for Waterman's operations within 
the framework of its existing corporate structure, Industries, Waterman 
and Sea-Land were apparently dissatisfied with the limitations found neces- 
sary by the Board to effectuate the protection to coastwise shipping re- 
quired by the Act. To avoid these limitations on the flexibility of their 

operations the corporate appellees entered into agreements the effect 
of which was to modify and otherwise render moot the Board's decision of 
September 12, 1960. 


On June 8, 1961 Waterman filed on an ex parte basis.a rather general 
outline of a "Plan of Rearrangement" (J.A. 78-81) with the Board ' in sup- 
port of an application for the award of a subsidy contract without the re- 
strictions imposed on Sea-Land by the Board's order of September 12, 

1960. It purports to describe a series of transactions which, when consum- 
mated, would sever the formal corporate relationships now existing between 
appellees Waterman, Industries and Sea-Land. Seatrain, although a party 
of record to the Section 805(a) proceeding, decided September 12, 1960, was 
not served a copy of this plan and did not receive notice from either the 
Board or the corporate appellees that a change in the corporate relation- 
ships which were the subject of the Board's order of September 12, 1960 
was contemplated. On August 24, 1961, again without notice to Seatrain, 

the Chairman of the Maritime Subsidy Board informed Waterman that con- 
summation of the proposed plan would result in the termination of any 
affiliation between Waterman and domestic operators within the meaning 

of Section 805(a) of the Act. (J.A. 82-83) 


Seatrain first heard of the ex parte negotiations between Waterman 
and the Board to render moot the outstanding Section 805(a) order when a 
preliminary prospectus, dated September 25, 1961, covering the issuance 
of 1,900,000 shares of Waterman's common stock, in furtherance of the 
plan, was called to its attention. (J.A. 31-32, 35-38) On October 10, 1961 
Seatrain wrote the Board pointing out the substantial Section 805(a) issues 


which existed and requested a hearing before any further action was taken 
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by the Board. (J.A. 35-38) No reply was received from the Board. Sea- 
train again renewed its request by letter dated October 25, 1961 (J.A. 38- 
39) and the Board again failed to reply. When it became obvious from the 
motion to dismiss the previously filed complaint of the A. H. Bull Steam- 
ship Co. that the Board had no intention of granting Seatrain's request for 
a hearing, Seatrain intervened and filed a complaint in the action instituted 
by Bull in the Court below. 


In its complaint Seatrain alleged that the ex parte negotiations and 
the Board's opinion resulting therefrom (1) unlawfully set aside the order 
of the Federal Maritime Board served September 12, 1960 which limited 
the extent of Sea-Land's domestic operations competitive with Seatrain's, 
without the notice and hearing required by the Administrative Procedure 
Act, including Section 5 thereof, 5 U.S.C.A. £1004 and the Board's own 
Rules of Practice and Procedure (J.A. 33-34), (2) would result in an un- 
lawful diversion of subsidy contrary to the objects and policies of the 
Merchant Marine Act of 1936 (J.A. 34), and (3) unlawfully deprived Sea- 
train of its right to a hearing on the question of affiliation between the 
corporate defendants (J.A. 34). 


Upon Seatrain's intervention on November 14, 1961, motions to dis- 
miss its complaint were also filed by Appellees. These motions, as well 


as previous motions to dismiss the Bull complaint were argued before 


Judge Holtzoff on November 16, 1961. At the conclusion of the argument 
the Court construed Section 805(a) as not requiring a hearing on the ques- 
tion of the continued affiliation between Waterman and its domestic 
associates. The Court further held that appellant was entitled to judicial 
review of the Board's finding of non-affiliation on the ground that the 
correctness of that finding determined the legality of a subsidy award to 
Waterman. (J.A. 41-44) Turning to the complaints, the Court dismissed 
Count I of the Bull complaint and the corresponding Count II of Seatrain's 
complaint on the ground that the alleged denial of a hearing on prospective 
unlawful diversion of subsidy funds did not state a claim for relief (J.A. 
44). The Court dismissed Count III of Bull's complaint which alleged a 
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violation of the antitrust laws (J.A. 45). The Court construed Count I of 
the Bull complaint and the corresponding Count II of Seatrain's complaint 
as stating a claim for judicial review of the Board's finding on non- 
affiliation and therefore denied the motions to dismiss with respect to the 
remaining counts of both the complaints. The Court's action also left 
Count I of Seatrain's complaint standing. On January 4, 1962 the Court 
directed entry of an order to this effect (J.A. 45). GeGree 


With the case in this posture, the Appellees found themselves in the 
position of having to support the Board's determination of non-affiliation 
of August 24, 1961 on a record that consisted of five pages of ex parte 
negotiations between themselves (J.A. 78-83). Understandably, the 
defendants did not certify this scanty administrative record in support of 
the Board's determination of August 24, 1961. | 


Instead, on January 11, 1962, Waterman submitted a further and 
more detailed "Plan of Rearrangement" to the Board (J.A. 83-98). This 
1962 plan describes the corporate transactions which would place osten- 
sible formal and titular control of Waterman and its present domestic 
coastal affiliates in the hands of two distinct sets of stockholders, offi- 
cers and directors; it is nothing more than an elaboration of the facts 
that were before the Board at the time it made its determination of 
August 24, 1961. 


On February 27, 1962 the Board made the following cursory findings 


and determination: 


"Find and determine that there will be no common officers, 
directors, stockholders, employees or agents, or other 
arrangements, which would create any relationship within | 
the meaning of the Merchant Marine Act, 1936, as amended, 
between Waterman Steamship Corporation and any person, 
firm or corporation which owns, operates, or charters 
directly or indirectly, any vessels engaged in domestic 
coastwise or intercoastal service if Waterman carries out 
in all respects material to the question of Section 805(a) | 
the proposed Plan of Rearrangement dated June 8, 1961, 
as supplemented January 11, 1962.” 
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On the basis of this finding and determination Appellees moved for 
summary judgment in the Court below on the ground that the Board's 
determination was based upon substantial evidence contained in an 
adequate administrative record (J.A. 66-69). Seatrain opposed the 
motion and itself filed a Cross-Motion for Summary Judgment (J.A. 68- 
69) on the grounds that the Board failed to make sufficient basic find- 
ings to support its conclusion and to permit intelligent judicial review 
of the Board's action. Accitionally, Appellant contended that the Board 
had violated its own Rules of Practice and Procedure by failing to hold 
a hearing before it modified the status of the parties as determined by 
its previous order of September 12, 1960. These motions were heard 
before Judge Hart on May 23, 1962 and at the conclusion thereof the 
Court held that the Board did not abuse its discretion and that there 
was substantial evidence to support the Board's order (J.A. 73). An 
appeal was duly noted on June 8, 1962 (J.A. 75). 


STATUTE AND REGULATION INVOLVED 


The statute involved is Section 805(a) of the Merchant Marine 
Act of 1936, 49 Stat. 2012, 46 U.S.C.A. 1223, which is set forth in 
Appendix A, infra. The administrative regulations involved are the 
Rules of Practice and Procedure in proceedings under the Merchant 
Marine Act of 1936, particularly Rule 16, 46 C.F-.R. §201.261, et seq., 
the pertinent parts of which are set out in Appendix B, infra. 


STATEMENT OF POINTS 


1. Under the provisions of Section 805(a) of the Merchant 
Marine Act of 1936, 49 Stat. 2012, 46 U.S.C. 1223, Appellant had a 
statutory right to be heard on the issue of affiliation between Sea- 
Land Service, Inc., Waterman Steamship Corp. and McLean Industries, 


Inc. under a proposed "Plan of Rearrangement" submitted by them to 
the Maritime Subsidy Board. The District Court, therefore, erred 


i 
| 
9 i 
when it construed Section 805(a) as not requiring a hearing on the 
question of affiliation and held, instead, that plaintiff-intervener was 
only entitled to judicial review on the question of whether the Board's 
action transcended the limitations of the statute. 


2. Assuming arguendo, and without conceding, that Appellant 
was not entitled to a hearing before the Maritime Subsidy Board on the 
question of continued affiliation between the corporate Appellees, the 
determination of the Maritime Subsidy Board of February 27, 1962 is 
invalid because the Board failed to make basic and essential findings 
of fact necessary to support its conclusion and to enable the reviewing 
Court to determine whether the Board properly exercised its authority 
and discretion under the statute. | 


3. The Board's order of February 27, 1962 constitutes an un- 
lawful modification of an outstanding Board order of September 12, 
1960 contrary to and in violation of the Board's own Rules of Practice 


and Procedure. 
| 
SUMMARY OF ARGUMENT 
1. A reasonable interpretation of Section 805(a) of the Merchant 
Marine Act of 1936 in the light of its legislative purpose dictates the 
conclusion that appellant was entitled to a hearing on the vital jurisdic- 
tional question of the continued affiliation between appellee Waterman 
and appellee Sea-Land Service, Inc., as well as all other factual issues 
enumerated in the statute. This Court in considering a similar statute 
so held. The conclusion that a hearing on the question of affiliation is 
required under the statute is supported by the nature of the factual 
question presented and the Board's own construction of and practice 
under a comparable section of the Act. | 
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2. The determination of the Maritime Subsidy Board is invalid 
because the Board failed to make adequate basic and essential findings 
to support its conclusion to permit intelligent judicial review of the 
Board's action. Ultimate findings in the bare words of a statute have 
often been held insufficient to sustain an agency order in the absence 
of basic findings to support them. Unless an agency is required to 
make adequate findings the reviewing court is left to speculate and 
search the record to ascertain the reason for the agency's conclusion, 
a task it quite properly refuses to undertake. An examination of the 
findings in the instant case reveals that they fail to measure up even 
to the conclusionary language of the statute and do not indicate that the 
Board gave any consideration to many factors involved in the statutory 


criteria. 


3. The Board's decision of February 27, 1962 constitutes an un- 
lawful modification of an outstanding Board Order issued September 12, 
1960 in violation of Rule 16 of the Board's own Rules of Practice and 
Procedure. The Board's decision of September 12, 1960 placed limita- 


tions on Sea-Land's operations which were competitive to Seatrain's 


when and if Waterman was granted a subsidy. The Board's decision of 
February 27, 1962 modifies that order on the grounds of alleged 
changed conditions of fact. Rule 16 of the Board's Rules and Regula- 
tions requires a hearing whenever the Board modifies an outstanding 
order on the basis of changed conditions of fact. The Board's failure 
to abide by its own rules and accord Appellant the hearing required 
thereunder is unlawful and requires that the Board's determination be 
set aside. 
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ARGUMENT 


I 


UNDER THE PROVISIONS OF SECTION 805(a) OF THE 
MERCHANT MARINE ACT OF 1936 APPELLANT WAS 
ENTITLED TO A HEARING BEFORE THE MARITIME 
SUBSIDY BOARD ON THE QUESTION OF AFFILIATION 
VEL NON BETWEEN APPELLEE WATERMAN, AN 
‘APPLICANT FOR SUBSIDY AWARD, AND SEA-LAND 
SERVICE, INC., A COASTWISE CARRIER 


A. A Reasonable Interpretation of the Statute in the 
Light of its Legislative Purpose Dictates the Con- 
clusion That a Hearing Was Required. 


| 

Section 805(a) of the Merchant Marine Act of 1936 prohibits the 
award or payment of a subsidy to any United States water carrier en- 
gaged in foreign commerce if such carrier or any of its officers, 
directors, agents or affiliates directly or indirectly own, operate, 
charter or possess any pecuniary interest in any person or concern 
that operates any vessel in the domestic intercoastal or coastwise 
service without written permission of the Federal Maritime Board or 
the Secretary of Commerce. The statute then goes on to state that 
"Every person, firm or corporation having any interest in such appli- 
cation shall be permitted to intervene and the Board or Secretary shall 
give a hearing to the applicant and the intervenors." The statute 
further provides that the Secretary or Board shall not grant the re- 
quired written permission, if it would result in unfair competition to 
any coastwise carrier or be otherwise prejudicial to the objects and 
policies of the Act. : 


While conceding the question to be a close one, the Court below 
held that the issue of affiliation was one to be determined by the Board 
in conjunction with the applicant for subsidy, without notice or hearing 


to interested coastal or coastwise water carriers. According to that 
Court only if the Board determines, without a hearing, that a prohibited 
affiliation exists, is it necessary for the Board to accord interested 
coastwise carriers a hearing on the question of whether the applicant 


12 


should be given written permission to obtain subsidy, even though af- 
filiated with a coastwise operator. This decision undermines the very 
purpose for which Section 805(a) was enacted — the protection of the 
coastwise water carriers from subsidized competition. That purpose 
is clear from the legislative history of Section 805(a). In reporting 
the Merchant Marine Act of 1936 in the form in which it was largely 
adopted, the Senate Committee on Commerce pointed out that: 


"Ownership of any interest whatever in the coastwise busi- 
ness is prohibited, except that the Authority after public 
hearing, if it finds that the public interest and convenience 
so require, may grant permission to engage in the coast- 
wise trade, if it does not cause unfair competition to any 
person operating exclusively in the coastwise or inter- 
coastal service. In order to prevent great injustice, a 
provision similar to that in the Motor Carrier Act is in- 
serted to protect those companies already interested in 
the coastwise or intercoastal service." S. Rep. 1721, 74th 
Cong. 2d Sess. (1936) p. 19. 


The concern of Congress that unsubsidized coastal shipping not 
be subject to competition supported by subsidy funds has clearly been 
recognized by the Board in its administration of the statute. Thus, in 
American President Lines—Application for Permission Under Section 


American President Lines—Apphica ee 


805(a), 4 FMB 436, 440 (1954), the Board stated: 


"In the administration of $805(a) we are alert to insure 
that the concern expressed by Congress for the protection 
of coastwise and inter-coastal operators is given full 
effect . . . The great importance to our merchant marine 
of its domestic fleet . . . should prompt us to resolve all 
doubts against activities of subsidized companies whose 
operations might tend to impede the development of 
domestic transportation by sea.” 


In view of the purpose of the Act and the Board's duties there- 
under, it is inconceivable that the Congress intended to divide Section 
805(a) into two distinct and separate compartments—one in which the 
issue of affiliation vel non would be decided on the basis of private 
negotiations between the Board and the subsidy applicant and the other 


in which the remaining 805(a) issues would be determined in a quasi- 
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judicial proceeding. To construe the statute as not granting coastwise 


carriers the protection of a hearing on the issue of affiliation, but only 
granting such protection on the remaining issues under Section 805(a) 
is plainly illogical and does not comport with the legislative intent. 
Such a construction leaves the unsubsidized domestic carrier at the 
mercy of the representations made to the Board on an ex parte basis 
by the "contractor." A finding of non-affiliation, without a hearing, 

can do far more harm to the domestic carrier than any other adverse 
findings under Section 805(a), for in the case of a finding of non- 
affiliation, the Board loses all control over the domestic operations of 
the alleged affiliate. To suggest then that the Board need not hold a 
hearing on the potentially most injurious question, i.e. that of affiliation, 
but must hold one on issues of far less potential injury, is to ignore the 
clear overall mandate of the statute — the protection of the coastwise 


water carrier. 


Even, assuming some ambiguity in the statute, as the lower Court 
held, the construction placed upon the statute by that court fails to 
resolve the ambiguity in favor of the class of persons the statute was 
designed to protect, and thus is plainly at variance with the policy of 
the legislation as a whole. 


In United States v. American Trucking Associations, 310 U.S. 534, 
60 S. Ct. 1059 (1940), the Supreme Court cogently expressed the prin- 
ciples which must guide this Court in interpreting statutes such as 
Section 805(a) in the light of its language and purpose: 


"In the interpretation of statutes, the function of the 
courts is easily stated. It is to construe the language so. 
as to give effect to the intent of Congress. There is no | 
invariable rule for the discovery of that intention. To take 
a few words from their context and with them thus isolated 
to attempt to determine their meaning, certainly would not 
contribute greatly to the discovery of the purpose of the — 
draftsmen of a-statute, particularly in a law drawn to meet 
many needs of a major occupation. 
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"There is, of course, no more persuasive evidence of 
the purpose of a statute than the words by which the legis- 
lature undertook to give expression to its wishes. Often 
these words are sufficient in and of themselves to deter- 
mine the purpose of the legislation. In such cases we have 
followed their plain meaning. When that meaning has led 
to absurd or futile results, however, this Court has looked 
beyond the words to the purpose of the act. Frequently, 
however, even when the plain meaning did not produce 
absurd results but merely an unreasonable one "plainly at 
variance with the policy of the legislation as a whole’ this 
Court has followed that purpose, rather than the literal 
words. When aid to construction of the meaning of words, 
as used in the statute, is available, there certainly can be 
no ‘rule of law‘ which forbids its use, however clear the 
words may appear on ‘superficial examination’.” (Foot- 
notes omitted) 310 U.S. at 542-544. 


Thus courts in their interpretation of statutes must be guided by 
the overall purpose of the legislation and insure that the results of their 
interpretation not be at variance with such overall legislative purpose. 
The court below failed to heed this canon of cons truction. Decisions of 
this court have not so failed, as the case of L. B. Wilson, Inc. v. Federal 
Communications Commission, 83 U.S. App. D.C. 176, 170 F.2d 793 (1948) 
— a case strikingly similar to the one now before this Court — clearly 


demonstrates. 


In that case an existing station licensee claimed that his license 
had been modified by reason of objectionable interference caused by the 
Commission's authorization of a new broadcast station and requested a 
hearing under Section 312(b) of the Communications Act of 1934.° 


3 Section 312(b) of the Act was amended by Public Law 86-752, approved 
September 13, 1960, 74 Stat. 889. Former 312(b) read as follows: 


"Any station license hereafter granted under the provisions of this Act 
or the construction permit required hereby and hereafter issued, may 
be modified by the Commission either for a limited time or for the 
duration of the term thereof, if in the judgment of the Commission such 
action will promote the public interest, convenience, and necessity, or 
the provisions of this Act or of any treaty ratified by the United States 
will be more fully complied with: Provided, however, That no such 
order of modification shall become final until tne holder of such 

(continued on following page) 
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Without according the licensee a hearing, the Commission itself ideter- 
mined that no objectionable interference resulted from the authorization 
of the new station and thus that there had been no modification of peti- 
tioner's license. Under Section 312(b) of the Communications Act of 
1934, the Commission was clearly required, granting the existence of 
objectionable interference, to accord a hearing to an existing licensee 
on the question of whether such interference would be in the public 
interest. The statute was silent as to the right of an existing licensee 
to a hearing on the question of the existence of objectionable interfer- 
ence, i.e., interference vel non. Appellant contended that a hearing on 


this issue was required; the Commission held that it was not. In 


reversing the Commission, the Court held: 


"The solution is not found in express terms in the Communi- 
cations Act. Section 312(b) set forth above is silent on the 
question whether a hearing shall be granted by the Commis- 
sion on the issue whether or not (indirect) modification of 
an outstanding license will be occasioned by the granting of 
requested facilities to a new station. The section does not 
in terms provide for such a hearing; neither does it in terms 
forbid it. The same is true of the Act as a whole. It must 
therefore be construed. We think that properly construed it 
contemplates a hearing on the issue stated. We reach this 
view upon the following grounds: 


“First: In the construction of a statute its provisions 
should if possible be given a reasonable meaning. Unreason- 
able consequences should be avoided. Cf. United States v: 
American Trucking Associations, 1940, 310 U.S. 534, 543; 
60 S. Ct. 1059, 84 L.Ed. 1345. It would give an unreasonable 
meaning to the Communications Act, in view of the purpose 
of the Act and of the Commission's duties under it, to con- 
strue it as not contemplating a hearing to an outstanding — 
licensee on the question whether the extension of facilities 
to another station will constitute an indirect modification | 
of his license. The purpose of the Act is to protect and 


3 (Continued from preceding page) 
outstanding license or permit shall have been notified in writing of 
the proposed action and the grounds or reasons therefor and shall have 
been given reasonable opportunity to show cause why such an order of 
modification should not issue." 
The substance of its provisions is now contained in Section 316 of the Communi- 
cations Act of 1934, as amended, 66 Stat. 717, 47 U.S.C. §316. 
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promote the public interest in broadcasting, but the Act 
also, as pointed out above, recognizes the private interest 
of licensees. The Commission is to furnish expertise in 
the administration of the Act. It would be unreasonable 
for Congress to deny a hearing to an outstanding licensee 
on the issue whether or not the extension of facilities to 
another station ‘will cause objectionable interference 
within the protected contour of the outstanding license and 
thereby indirectly modify the same, but to accord a hear- 
ing, as the Act does (as construed by the Supreme Court 
in the KOA case), on the issue whether or not the public 
interest requires such modification. Each of such issues, 
as pointed out above, is of critical importance to both the 
private and the public interests. The Commission's ex- 
pertise is needed fully as much for the determination of 
the one issue as of the other. And for the determination 
of each of these issues the Commission is equally in need 
of the presentation of evidence and argument." (Under- 
scoring supplied). 


This Court's reasoning in the Wilson case, supra, is dispositive 
of the issue of whether Section 805(a) requires a hearing on the question 
of affiliation between an applicant for subsidy and a coastwise operator. 
A hearing is clearly required. To hold otherwise "would give an un- 
reasonable meaning to the [Merchant Marine Act of 1936] in view of the 


purpose of the Act and of the [ Board's] duties under it" and would 
destroy the protection that the Act is designed to afford the coastwise 


water carrier. 


B. The Nature of the Question Presented is Peculiarly 
Suited for Quasi-Judicial Determination. 

An interpretation of the statute requiring a hearing on the ques- 
tion of affiliation between a subsidy applicant and a coastwise water 
carrier is supported by the complicated factual nature of the question 
of affiliation — a question upon which the Board could not reasonably 
rely on Waterman to produce all the salient facts required to reach a 
rational judgment, see Textile Workers Union of America, AFL-CIO v. 
National Labor Relations Board, _—*U.S. App. D.C. _, 294 F.2d 738 
(1961). 
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Courts and administrative agencies are continually called upon 
to determine if corporations are affiliated or engaged in other rela- 
tionships prohibited by statute; and such determinations are univer- 
sally made upon the basis of the law and facts applicable to the peculiar 
circumstances of each case, and only after these facts have been 


developed upon an evidentiary record. 


Affiliation or control does not necessarily depend, as the Board's 
order implies, upon stock ownership or other owner ship rights. Rather, 
it depends, in the light of all the facts and circumstances in a particular 
case, upon the existence, as a matter of fact, of a power to dominate or 
an actual domination of one legal personality by another. As the Su- 
preme Court stated in Rochester Telephone Corp. v. United States, 

307 U.S. 125, 145, 59 S. Ct. 252 (1939): 

"Investing the Commission with the duty of ascertaining | 
‘control’ of one company by another Congress did not im- 
ply artificial tests of control. This is an issue of fact to © 
be determined by the special circumstances of each case.!' 


And as Justice Cardozo stated in Globe Woolen Co. v. Utica Gas and 
Electric Co., 224 N.Y. 483, 121 N.E. 378, a "dominating influence may 
be exerted in other ways than through a vote." 


The complex legal and factual problems that arise in determining 
whether a prohibited affiliation exists are indicated in Lehman y. Civil 
Aeronautics Board, 209 F.2d 289 (D.C. Cir. 1953), cert.denied, 347 
U.S. 916, 79 S. Ct. 513 (1953), affirming Lehman Bros. Interlocki 
Relationship Case, 15 C.A.B. 656 (1952), and see Eastern-Colonial 
Case, 20 C.A.B. 629, 634, 635 (1955). Even a cursory reading of the 
opinions of the Court and the Agency indicate that the matters of fact 


and law which went into the ultimate decision are typically those which 
were and should be developed in an adversary proceeding, rather than 


in an ex parte negotiation with the agency. 


The record before this Court, while primarily developed in ex 


parte negotiations between Appellees, demonstrates that under | 
| 
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the proposed plan of disaffiliation, there are many facts bearing upon 
the continued relationship between Waterman and Sea-Land which 
should properly be disposed of in a quasi- judicial hearing, in which 
Appellant would be given the opportunity to present evidence and cross- 


examine. 


Thus the record indicates that there have been long historical 
business relationships between M. P. McLean, who becomes the con- 
trolling stockholder and principal officer of Sea-Land under the Plan of 
Disaffiliation, and his brother, James K. McLean, who will control 
Waterman subsequent to execution of the plan (J.A. 69-70, 83-86). 
There have been close business associations over a period of years 
between M. P. McLean and many of the principal officers and directors 
of Waterman to be elected upon consummation of the Plan of Disaffili- 
ation (J.A. 69-70, 83-86, 91). Further, the record indicates that M. P. 
McLean will purchase his brother's stock in McLean Industries ata 
price almost twice its market value, thereby providing funds for J. K. 
McLean's substantial acquisition of stock in Waterman (J.A. 86, 130- 
131). In addition to these personal relations, McLean Industries itself 
has undertaken to pledge $1,500,000 as collateral security for the pay- 
ment of the principal and interest on a promissory note of Waterman, 
payable to McLean and sold to the Merchants National Bank of Mobile 
(J.A. 93-95, 132-133). 


The above facts are illustrative of factors which have traditionally 
been considered by Courts and administrative agencies in adjudicatory 
proceedings before determining affiliation and control. Thus, in North 
American Company v. Securities and Exchange Commission, 327 U.S. 
686, 693, 66 S. Ct. 785 (1946), the Supreme Court placed great weight 
on historical ties and associations in determining the existence of con- 


trol. Wisely, the Court noted that "[d]omination may spring as readily 


from subtle or unexercised power as from arbitrary imposition of com- 
mand. To conclude otherwise is to ignore the realities of intercorporate 
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relationships." Similarly, family relationships between controlling 


officers of separate corporations merit particular attention in control 
and affiliation cases and such relationships, in the absence of other 
evidence, have been held to be sufficient to establish affiliation. | ih 
Glen Bekins — Control, 59 M.C.C. 642, 655, the Interstate Commerce 
Commission held that "the fact of their being brothers, in the absence 
of other controlling evidence, is conclusive that no one would manage 
the affairs of the company or companies he or they control ina manner 
inimical to the interests of the other companies." And see Marion 
Trucking Company, Inc. Control, 59 M.C.C. 567, 573-574 (1953), 


Friendship and business relations, creditor-debtor relations and 
other financial transactions, including the guarantee of the indebtedness 
of another corporation are also factors bearing upon affiliation and con- 
trol and have traditionally been developed as factual issues in quasi- 
judicial proceedings. See Coldway Food Express, Inc. —Control. and 
Merger, 87 M.C.C. 123; James D. Stone—Control, 60 M.C.C. 631, 642 
(1954); M. H. Clarke and John Ruan, 60 M.C.C. 527 (1954); Transocean— 
Atlas Case, Control and Interlocking Relationships, C.A.B. Order No. 
B-14370, dated August 21, 1959; Seaboard and Western Agreement, 18 
C.A.B. 726 (1954). | 


C. The Board's Construction of a Comparable Section 

of the Same Statute Supports the Construction of 
Section 805(a) Urged by Appellant. 

The determination of affiliation under Section 805(a) is essen- 
tially one of a jurisdictional fact upon which the applicability of the 
remainder of the section is dependent. Appellees below contended, and 
the District Court agreed, that this determination was vested exclusively 
in the discretion of the Board and that no hearing was required thereon. 
Clearly, however, questions of fact of jurisdictional nature saASS much 
a part of the issues to be litigated before the agency as the applicability 
of the statutory standards once jurisdiction has been established. See 
National Labor Relations Board v. Hearst Publications, Inc., 322 U.S. 
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111, 64S. Ct. 851 (1944); Greater Baton Rouge Port Commission v. 
United States, 287 F.2d 86 (5th Cir. 1961), cert. denied, 368 U.S. 985, 


82 S. Ct. 600. The Board's recognition of this principle is evidenced 
by its consistent interpretation of Section 605(c) of the Act, 49 Stat. 
2003, 46 U.S.C.A. 1175, which is completely at variance with the posi- 


tion it advanced in the Court below. 


The section in substance prohibits the award or payment of a 
subsidy under certain conditions unless the Board makes certain stat- 
utory findings. Among other prohibitions the second clause of Section 
605(c) provides: 


 . . no contract shall be made with respect to a vessel 
operated or to be operated in a service, route, or line 
served by two or more citizens of the United States with 
vessels of United States registry, if the Board shall deter- 
mine the effect of such a contract would be to give undue 
advantage or be unduly prejudicial, as between citizens of 
the United States, in the operation of vessels in competi- 
tive services, routes, or lines, unless following public 
hearing, due notice of which shall be given to each line 
serving the route, the Board shall find that it is necessary 
to enter into such contract in order to provide adequate 
service by vessels of United States registry." 


The provision of Section 605(c) just quoted above seems to clearly 


assign to the Board as an administrative function the initial determina- 


tion of undue advantage or undue prejudice as between citizens of the 
United States. Thus it might be argued on the face of the statute that 
only when undue advantage or prejudice exists does the statute clearly 
require a hearing. As a consequence of the Board's position in the 
Court below, it would be reasonable to anticipate that the Board would 
determine the question of undue advantage or prejudice without accord- 
ing a hearing to interested parties and, if it determined that question 
in the negative, no hearing would be required to be held under the 
statute. 


In the administration of Section 605(c), however, the Board's 
universal practice has been to accord interested parties a full and 
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complete hearing on the question of undue advantage or prejudice. See 
States Steamship Co.—Application for Operating Differential Subsidy, 
5 F.M.B, 304 (1957); American President Lines, Ltd.—Application for 
Permission to Call at All U.S. Ports North of Cape Hatteras in the 


Round-the-World Service, 4 F.M.B. 681 (1955); American Export Lines, 


Inc.—Application for Increase in Number of Subsidized Voyages on 
Lines A, B and C (Trade Route #10), 4 F.M.B. 488 (1954); Bloomfield 


Steamship Company—Application for Operating Differential Subsidy, 
4 F.M.B. 305 (1953). Indeed, the Board has frequently taken the occa- 


sion to discuss the burden of proof required in a hearing to sustain 


undue prejudice and advantage. See Lykes Bros. 8.8. Co., Inc.—In- 


creased Sailings, Route 22, 4 F.M.B. 455 (1954); Grace Lines, Inc. = 
Subsidy, Route 4, 3 F.M.B. 731 (1952); Pacific Transport ness Inc. - 


Subsidy, Route 29, 4 F.M.B. 7 (1952). 


Thus, the Board's universal practice under a section of the Act, 
which appears to more clearly vest the Board with purely administra- 
tive authority to determine jurisdictional facts, is to grant interested 
parties a full and complete hearing thereon. Such consistent practice 
under Section 605(c) leads to the inescapable conclusion that the Board's 
action herein does not accord with its customary interpretation of and 
practice under the Act. A finding of affiliation is as necessary to the 
applicability of the prohibitions of Section 805(a) as is a finding of un- 
due advantage or prejudice to the applicability of the prohibitions of 
Section 605(c). The Board's refusal to hold a hearing on the former is 
clearly inconsistent with and unsupported by its treatment of the latter. 
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THE DETERMINATION OF THE MARITIME SUBSIDY BOARD 
OF FEBRUARY 27, 1962 IS INVALID BECAUSE THE BOARD 
FAILED TO MAKE BASIC AND ESSENTIAL FINDINGS 
NECESSARY TO SUPPORT ITS CONCLUSIONS 


It has been demonstrated that appellant had a statutory right 
under Section 805(a) of the Act to be heard before the Board on the 
question of the continued affiliation of Waterman and Sea-Land. Even 
if the appellant were not entitled to such a hearing, the Board's finding 
and determination of February 27, 1962 is invalid because of the 
Board's failure to make the adequate basic and essential findings 
which were necessary to support its conclusions and to permit intelli- 


gent judicial review of its action. 


It is clear from numerous authorities that there must be adequate 
basic findings of fact'to support the Board's determination of no affili- 
ation so as to enable a reviewing Court to intelligently determine what 
the Board's decision means. The Supreme Court has often made it 
clear that ultimate findings in the bare words of a statute are insuffi- 
cient to sustain an agency's order in the absence of any findings of 
basic fact to support them. Thus, in setting aside an order of the Inter- 


state Commerce Commission for lack of basic findings in Florida et al. 
v. United States, 282 U.S. 194, 51 S. Ct. 119 (1931), the Supreme Court 
said: 


"The question is not merely one of the absence of elabora- 
tion or of a suitably complete statement of the grounds of 
the Commission's determination, to the importance of 
which this Court has recently adverted (citations omitted), 
but of the lack of the basic or essential findings required 
to support the Commission's order. In the absence of 
such findings, we are not called upon to examine the evi- 
dence in order ‘to resolve opposing contentions as to what 
it shows or to spell out and state such conclusions of fact 
as it may permit. The Commission is the fact-finding 
body and the Court examines the evidence not to make 
findings for the Commission but to ascertain whether its 
findings are properly supported." 282 U.S. at 215. 
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And see United States v. Pierce Auto Freight Lines, 327 U.S. 515, 533, 
66 S. Ct. 687 (1946); Heitmeyer v. Federal Communications Commis- 
sion, 68 U.S. App. D.C. 180, 95 F.2d 91 (1937); Saginaw Broadcasting 
Co. v. Federal Communications Commission, 68 U.S. App. D.C. 282, 
96 F.2d 554 (1938), cert. denied, 305 U.S. 613, 59 S. Ct. 72 (1938). 

The reasons for requiring a statement of basic facts to support 
an agency conclusion are apparent. Unless the reviewing Court is 
presented with basic findings, it is unable to determine whether agency 
action meets statutory requisites and then "review has indeed, become 
a perfunctory process." United States v. Carolina Freight Carriers 
Corp., 315 U.S. 475, 489, 62 S. Ct. 722 (1942). Only by enforcement of 
the requirement that the Board make basic findings are the parties 
protected against careless and arbitrary action, Saginaw Broadcasting 
Co. v. Federal Communications Commission, supra. Without such 
findings a reviewing Court is left to speculate, draw implications and 
search the record to ascertain the reasons for the Board's conclusion 
and their relation to the record — a task which Courts properly refuse 
to undertake, Atchison, Topeka & Santa Fe Ry. v. United States, 295 
U.S. 193, 201, 202, 55 S. Ct. 748 (1935). | 


This Court has consistently maintained the position that it will 
not search the record and draw implications to ascertain the reasons 


for agency conclusions. See American Broadcasting Co. v. Federal 
Communications Commission, 85 U.S. App. D.C. 343, 179 F.2d 437 ; 
WLOX Broadcasting Company v. Federal Communications Commission, 
104 U.S. App. D.C. 194, 260 F.2d 712. Indeed, the Court quite recently 
had occasion to consider a similar finding by the Federal Maritime 
Board involving Section 805(a) of the Merchant Marine Act of 1936. In 
Pacific Far East Line, Inc. v. Federal Maritime Board, 58 U.S. App. 
D.C. = 275 F.2d 184 (1960), the Board made a conclusionary finding 
of the broad general kind now before this Court, which prohibited PFEL 
from operating unsubsidized vessels between the Pacific Coast and 
Hawaii on the grounds, inter alia, that it would be ". . . prejudicial to 
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the objects and policies of the Act." This Court vacated the judgment 
of the District Court granting summary judgment in favor of the Board 
and remanded the case to the Board for further findings stating: 


‘The Board has disclosed no basis for its finding that 
PFEL's entry into the trade would be ‘prejudicial to 
the objects and policy of the Act." The Board should, 
at least, 'make the basis of its action reasonably clear. 
We cannot find that it did so here.’ Radio Station KFH 
Co. v. Federal Communications Commission, 101 U.S. 
App. D.C. 164, 166, 247 F.2d 570, 572... '"Something 
more precise is requisite in the quasi-jurisdictional 
findings of an administrative agency. * ** We must 
know what a decision means before the duty becomes 
ours to say whether it is right or wrong." ' Secretary 
of Agriculture v. United States, 347 U.S. 645, 654, 
748. Ct. 826, 832, 98 L.Ed. 1015." 


Let us examine more closely what the Board purported to find in 


the instant case. Its formal finding of February 27, 1962 reads as 


follows: 


‘Find and determine that there will be no common offi- 
cers, directors, stockholders, employees or agents, or 
other arrangements, which would create any relation- 
ship within the meaning of the Merchant Marine Act of 
1936, as amended, between Waterman Steamship Corpo- 
ration and any person, firm or corporation which owns, 
operates, or charters directly or indirectly, any vessels 
engaged in domestic coastwise or intercoastal service if 
Waterman carries out in all respects material to the 
question of Section 805(a) the proposed Plan of Re- 
arrangement dated June 8, 1961, as supplemented Janu- 
ary 11, 1962." (J.A. 121-122) 


A cursory glace at this finding indicates that it fails to measure 
up even to the conclusionary language of the statute. In effect the 
Board found two things — neither of which approaches satisfying the 
requirements of Section 805(a). It found (1) that "there would be no 
common officers, directors, stockholders, employees or agents" and 
(2) that there would be no "other arrangements" which would result in 


creating the proscribed relationship. 
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As to the first of the Board's two findings, i.e., "no common 


officers, directors, stockholders, employees or agents’ this is only 
one of many factors which must be considered in a determination of 
affiliation. As has previously been demonstrated, supra, pp. 17- -19, 
affiliation depends on a combination of many other factors each of 
which assumes particular significance in the light of the facts and cir- 
cumstances of the individual case. A finding which concludes non- 
affiliation merely because of the lack of formal interrelationships be- 
tween the corporate appellees falls far short of satisfying the enue 
ments of the statute. 


An examination of the remainder of the Board's findings . 
determine whether the Board has given adequate ‘consideration to the 
other criteria demonstrates not only that the Board has failed to make 
adequate and basic findings, but has also not even set forth its general 
findings in terms of the statute. The Board's findings are conspicuously 
silent as to any proscribed relationship between the corporate appellees 
that may exist by reason of "any pecuniary interest", direct or indirect, 
which Waterman or any of its officers, etc., may have with any concern 
engaged in the domestic service. The Board's entire consideration of 
this criteria — particularly important in the instant case — is contained 
in the second of the Board's two general findings, i.e., that there will be 
no “other arrangements" within the meaning of the Act. 


Nothing could more cogently demonstrate the necessity for basic 
findings of fact in this case. What "other arrangements" did the Board 
have in mind? Did the Board consider, and what were its conclusions, 
with respect to the close family relationships that will exist between the 
principal officers of the allegedly disaffiliated companies ? Did the 
Board consider, and what were its conclusions, with respect to the fact 
that the officers of Sea-Land to be elected under the Plan of Rearrange- 
ment have historical ties and associations with Waterman? Did the 
Board consider, and what were its conclusions, with respect to the 
relationship arising from Waterman's pledge of $1,500,000, without 
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recourse, as security for a promissory note executed by Sea-Land? 
Did the Board have knowledge of, and if it did, what were its conclu- 
sions with respect to the fact, apparently elicited for the first time on 
deposition, that M. P. McLean will purchase from his brother, J. K. 
McLean, all of the latter's stock in McLean Industries at almost twice 
its market value, so as to furnish funds for the latter's substantial 
acquisition of stock in Waterman ? 


With respect to all these vital questions the parties and the Court 
are left to speculate. We would like to know, and we think this Court 
must know, what the statement "other arrangements" purports to sum- 
marize. With the record and finding in such a state of uncertainty this 
Court would have to search the record, weigh and consider every piece 
of evidence submitted, and attempt to relate the evidence to findings 
which the agency should have, but didn't make. It is not the function of 
this Court to supply the necessary facts for the Board; the agency is 
supposed to be the fact finder, and nowhere does the Board spell out or 
discuss any factors involved in the statute other than stock ownership, 
directors and officers. Under such circumstances this Court cannot 
intelligently assess the Board's determination in this case. At the very 
least it should remand the case with directions to the Board to perform 
its administrative function in a manner that will adequately apprise the 
parties and the Court of the substance of its decision. 


Il 


THE BOARD'S DECISION OF FEBRUARY 27, 1962 
CONSTITUTES AN UNLAWFUL MODIFICATION OF 

AN OUTSTANDING BOARD ORDER IN VIOLATION OF 

THE BOARD'S OWN RULES OF PRACTICE AND PROCEDURE 


In its decision! of September 12, 1960, Waterman Steamship Corpo- 


ration—Application Under Section 805(a), No. S-73, 6 F.M.B. 115 (1960), 
the Maritime Subsidy Board made detailed findings concerning the 
nature and extent of Waterman's affiliation with Sea-Land and Waterman 
of Puerto Rico. The Board found that by reason of Waterman's 


27 


affiliation with Sea-Land, the latter's services should be restricted to 
avoid unfair competition to Seatrain and to effectuate the protective 
objectives and policies of the Act. The Board's order constituted 
written permission for Sea-Land to continue limited operations in com- 
petition with Seatrain, when, and if,Waterman commenced subsidized 
operations. | 


The Board's decision of February 27, 1962, concluding that upon 


the consummation of the plan for termination of affiliation, Waterman 
will no longer be affiliated with Sea-Land within the meaning of §805(a), 
constitutes a modification and a setting aside of the Board's order of 
September 12, 1960 in that it will permit Sea-Land to conduct unlimited 
operations in competition with Seatrain, when, and if, Waterman com- 


mences subsidized operations. 


Appellees themselves conceded in the Court below that by reason 
of the Board's most recent determination of February 27, 1962 the 
Board's order of September 12, 1960 will no longer be effective. To be 
sure, if by reason of the consummation of the corporate appellees’ plan 
they are no longer affiliated within the meaning of Section 805(a), as 
alleged, this situation would constitute changed conditions of fact which 
would render the Board's order of September 12, 1960 unnecessary. 
What is important here, however, is that the Board's Rules provide for 


such a contingency. | 


The Rules of Practice and Procedure before the Maritime Sub- 
sidy Board “ unequivocally establish the procedure for modifying or 
setting aside a Board order based on changed conditions of fact. These 
rules have been utterly ignored to the great prejudice of Seatrain. Rule 
16 of the Board's Rules of Practice and Procedure, 46 C.F.R. §201.261 
et seq., provides: | 


* These rules were originally promulgated by the predecessor of the present 
Maritime Subsidy Board and were continued in effect by order of rh Secretary 
of Commerce. See 26 Fed. Reg. 7713-7716 (Aug. 17, 1961). 
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"SUBPART P—REOPENING OF PROCEEDINGS 


§201.261 Reopening by Board and modification or 
setting aside of report or order. Upon petition or its 
own motion, the Board may at any time after reasonable 
notice, reopen any proceeding under this part for re- 
hearing, reargument or reconsideration and, after oppor- 
tunity for hearing, may alter, modify, or set aside in 
whole or in part its report of findings or order therein if 
it finds such action is required by changed conditions in 
fact or law or by the public interest. 


§201.262 Petition for reopening. A petition for re- 
opening for the purpose of reargument, reconsideration, 
or to take further evidence shall be made in writing, 
shall state the grounds relied upon, and shall conform to 
the requirement of Subpart H of this part. If the petition 
be to take further evidence, the nature and purpose of 
the new evidence to be adduced shall be briefly stated, 
and it shall appear that such evidence was not available 
at the time of the prior hearing. If the petition be for 
reargument or reconsideration, the matter claimed to 
have been erroneously decided shall be specified and the 
alleged errors briefly stated. In case of unforeseen 
emergency, satisfactorily shown by the petitioner, request 
for modification of rules or orders may be made by tele- 
gram or otherwise, upon notice to all parties or attorneys 
of record, but such request shall be followed by a petition 
filed and served in accordance with Subpart H of this 
part."> (Underscoring supplied) 


In Count I of its Complaint appellant alleged, in substance, that 
the Board's ex parte determination that Waterman will no longer be 
affiliated with Sea-Land has unlawfully set aside the order of the Federal 
Maritime Board, dated September 12, 1960, which limited the scope of 


Sea-Land's domestic operations competitive with Seatrain's in contra- 


vention of the Rules of Practice and Procedure established by its 


predecessor and continued in effect by the Secretary of Commerce. 


The Board's failure to proceed in accordance with its own Rules 
of Procedure warranted the entry of summary judgment for the appellants 


— ee 


> Subpart H, 46 C.F.R. 201.114 requires service of the petition on all parties 
to the proceedings. 
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below. The lower Court's failure to do so requires reversal of the 
judgment below and a remand of the case to the Board with instructions 
to proceed in accordance with its own Rules and Regulations. ‘See 
Pacific Far East Lines v. Federal Maritime Board, a U.S. App. D.C. 


wen, 275 F.2d 184 (1960). | 
155 


Courts have traditionally and quite properly required adminis- 


trative agencies to adhere strictly to self-imposed rules and regula- 
tions so as to insure the proper conduct of their business. To do 
otherwise would create administrative chaos. | 
In United States ex rel Accardi v. Shaughnessy, 347 U.S. 260, 74 
S. Ct. 449 (1954), petitioner attacked the validity of an order of the 
Board of Immigration Appeals which denied his application for suspen- 
sion of deportation. Section 19(c) of the Immigration Act of 1917, 39 
Stat. 889, 8 U.S.C. (1946 Ed., Supp. V) 155(c), vested complete discre- 
tion in passing upon such applications in the Attorney General. He, in 
turn, promulgated departmental regulations which delegated his power 
to the Board of Immigration Appeals and required the Board to exercise 
its own discretion when considering appeals. The Court held that 
actions of the Attorney General which encroached on the delegated dis- 
cretion of the Board denied petitioner rights guaranteed to him by 
agency regulations having the force and effect of law. The Court said: 


"Regulations with the force and effect of law supplement: 
the bare bones of §19(c). The regulations prescribe the 
procedure to be followed in processing an alien's appli- 
cation for suspension of deportation." 347 U.S. at 265.. 

| 


After quoting the applicable agency regulations the Court continued: 


"The regulations just quoted pinpoint the decisive fact in 
this case: the Board was required, as it still is, to exer- 
cise its own judgment when considering appeals. In short, 
as long as the regulations remain operative, the Attorney 
General denies himself the right to sidestep the Board or 
dictate its decision in any manner." 347 U.S. at 266, 267, 
74S. Ct. at 503. 
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In the instant case it is important to recognize that appellant 
need not complain of the manner in which the Board exercised its dis- 
cretion to obtain relief. The Board's order must fall, even if discre- 
tionary and supported by substantial evidence in the record, if the 
procedure whereby the Board reached its decision was contrary to 
existing valid procedural regulations. Just sucha situation was pre- 
sented to the Supreme Court in Service v. Dulles, 354 U.S. 363, 77S. Ct. 
1152 (1957). In that case the Secretary of State discharged a foreign 
service officer in the exercise of absolute statutory discretion under 
the "McCarran Rider" and after a full hearing before the Loyalty Review 
Board of the Civil Service Commission. The Court held that petitioner's 
discharge was invalid, citing U. S. ex rel Accardi, supra, on the grounds 
that it violated procedural regulations of the Department of State, pro- 
mulgated under the authority of the Secretary and binding upon him. In 
holding that regulations validly prescribed by a government administra- 


tor were binding upon him as well as the citizen, the Court was careful 


to note that it ''. . . was not here concerned with the merits of the 
Secretary's action in terminating petitioner's employment." (354 U.S. 
at 373) 


The extent to which the Courts have gone to insure administrative 
regularity in agency proceedings, especially those in which, as in the 
instant case, information is withheld from interested parties, is 
strikingly illustrated in Vitarelli v. Seaton, 359 U.S. 535, 79 S. Ct. 968 
(1959). In that case petitioner was an employee of the Department of 
Interior who had no protected Civil Service status and who could have 
been discharged summarily and without cause. Instead, the Secretary 
elected to effect his discharge under regulations to be followed in 
security cases. In reversing the Court stated: 

"Because the proceedings . . . fell substantially short of 
the requirements of the applicable departmental regula- 
tions, we hold that such dismissal was of no force and 


effect. Having chosen to dismiss petitioner on security 
grounds, the Secretary . . . was bound by the regulations 
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which he himself had promulgated for dealing with such! 
cases, even though without such regulations he could 
have discharged petitioner summarily." 


> 


It is abundantly clear that the Court's concern for procedural 


regularity in administrative proceedings is not at all limited to the so- 
called "employee discharge" or "security risk" cases. The principles 
applied by the Supreme Court in Accardi and Service merely reaffirm 
fundamental principles of due process and fair play which require that 
"agency action which substantially and prejudicially violates the agency's 
own rules cannot stand." Sangamon Valley Television Corporation v. 
United States, 106 U.S. App. D.C. 30, 269 F.2d 221, 224. Thus, the 
Federal Communications Commission is bound by its own rules, Ameri- 

can Broadcasting Company v. Federal Communications Commission, 
85 U.S. App. D.C. 343, 348-349; 179 F.2d 437, 442, 445, as is the Secre- 
tary of the Interior, Chapman v. Sheridan-Wyoming Co., 338 vU. S. 621, 
629, 70 S. Ct. 392, 396 (1949); McKay v. Wahlenmaier, 96 U. S. App. 
D.C. 313, 226 F.2d 35, 39; Daub v. United States, 292 F.2d 895 (Ct. Cl. 
1961). In a recent case the Court of Appeals was quick to reaffirm the 
principle that "present cases are governed by the present rules” of the 
Federal Power Commission. There the Court reversed an agency 
order denying interested parties intervention where the Commission’ s 
rules specifically provided for intervention as a matter of right. 
Public Service Commission of the State of New York v. Federal Power 
Commission, 109 U.S. App. D.C. 66, 295 F.2d 140, 144 (1961), ¢ cert. 
denied, sub nom. Shell Oil Co. v. Public Service Commission of New 
York, 368 U.S. 948, 82 S.Ct. 388 (1961). | 

In the instant case the Board's refusal to allow Seatrain to 

participate in the proceedings which resulted in mooting its order of 
September 12, 1960 is clearly subject to judicial censure in the light of 
the Board's unequivocal regulations entitling Seatrain not only to 
participate, but to a hearing on any changed conditions of fact which, as 
here, caused the Board to modify its previous order. Courts have 
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consistently refused to permit an agency to violate its own rules and 
regulations. On this ground alone the Board's decision should be set 
aside. 


CONCLUSION 


Appellant submits that the record and pleadings filed in this case 
clearly demonstrate that the Maritime Subsidy Board's determination 
under review is invalid. A reasonable interpretation of Section 805(a) 
of the Act compels the conclusion that Seatrain was entitled to a hearing 


on the question of affiliation vel non between Waterman and Sea-Land. 


Such an interpretation is buttressed by the legislative purpose of the 
Act, the complex factual nature of the question of affiliation, and the 
Board's own construction of a similar section of the Act. Furthermore, 
the Board has failed to make basic and essential findings necessary to 
support its conclusions. Finally, the Board's approval of Waterman's 
Plan of Rearrangement, without a hearing, constitutes an unlawful 
modification of an outstanding Board order in violation of the Board's 
own Rules of Practice and Procedure. Any of these grounds standing 
alone requires that the judgment below be reversed, that the Board's 
order be set aside and that this Court remand the case to the Maritime 
Subsidy Board with instructions to accord petitioner a hearing on the 
issue of continued affiliation between Waterman and Sea-Land. At the 
very least, this Court should remand the case to the Board with instruc- 
tions to make more detailed findings of fact which will enable the Court 
to intelligently review the Board's action. 

Respectfully submitted, 


WARREN E. BAKER 


Chadbourne, Parke, Whiteside 
& Wolff 
640 Shoreham Building 


Edmund E. Harvey, Washington 5, D. C. 


Albert L. Ledgard, Jr., Attorney for 
Of Counsel. Seatrain Lines, Inc. 
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APPENDIX A 


SECTION 805(a) OF THE MERCHANT MARINE ACT OF 1936 
49 Stat. 2012, 46 U.S.C. § 1223 


| 
§ 1223. Forbidden practices relating to coastwise service, 
salaries, officers, and employees— Foreign trade 
subsidy contractor engaging in coastwise or 
intercoastal trade 


| 

(a) It shall be unlawful to award or pay any subsidy to any con- 
tractor under authority of sections 1171-1182 of this title, or to char- 
ter any vessel to any person under sections 1191-1204 of this title, if 
said contractor or charterer, or any holding company, subsidiary, af- 
filiate, or associate of such contractor or charterer, or any officer, 
director, agent, or executive thereof, directly or indirectly, shall own, 
operate, or charter any vessel or vessels engaged in the domestic 
intercoastal or coastwise service, or own any pecuniary interest, di- 
rectly or indirectly, in any person or concern that owns, charters, or 
operates any vessel or vessels in the domestic intercoastal or coast- 
wise service, without the written permission of the Federal Maritime 
Board or the Secretary of Commerce. Every person, firm, or corpora- 
tion having any interest in such application shall be permitted to 
intervene and the Board or Secretary shall give a hearing to the appli- 
cant and the intervenors. The Board or Secretary shall not grant any 
such application if the Board or Secretary finds it will result! in unfair 
competition to any person, firm, or corporation operating exclusively 
in the coastwise or intercoastal service or that it would be prejudicial 
to the objects and policy of this chapter: Provided, That if such con- 
tractor or other person above-described or a predecessor in interest 
was in bona-fide operation as a common carrier by water in the 
domestic, intercoastal, or coastwise trade in 1935 over the route or 


routes or in the trade or trades for which application is made and has 


so operated since that time or if engaged in furnishing seasonal service 
| 
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only, was in bona-fide operation in 1935 during the season ordinarily 
covered by its operation, except in either event, as to interruptions 

of service over which the applicant or its predecessor in interest had 
no control, the Board or Secretary shall grant such permission without 
requiring further proof that public interest and convenience will be 
served by such operation, and without further proceedings as to the 


competition in such route or trade. 


If such application be allowed, it shall be unlawful for any of the 
persons mentioned in this section to divert, directly or indirectly, any 


moneys, property, or other thing of value, used in foreign-trade opera- 


tions, for which a subsidy is paid by the United States, into any such 


coastwise or intercoastal operations; and whosoever shall violate this 
provision shall be guilty of a misdemeanor. 
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APPENDIX B . 

RULES OF PRACTICE AND PROCEDURE BEFORE THE 
MARITIME SUBSIDY BOARD 
Rule 16, 46 C.F.R. § 201.261 


SUBPART P—REOPENING OF PROCEEDINGS 


§201.261 Reopening by Board and modification or setting aside 
of report or order. Upon petition or its own motion, the Board may at 
any time after reasonable notice, reopen any proceeding under this 
part for rehearing, reargument or reconsideration and, after oppor- 
tunity for hearing, may alter, modify, or set aside in whole or in part 
its report of findings or order therein if it finds such action is required 
by changed conditions in fact or law or by the public interest. 


§201.262 Petition for reopening. A petition for reopening for 
the purpose of reargument, reconsideration, or to take further evidence 
shall be made in writing, shall state the grounds relied upon, and shall 
conform to the requirement of Subpart H of this part. If the petition be 
to take further evidence, the nature and purpose of the new evidence to 
be adduced shall be briefly stated, and it shall appear that such evidence 
was not available at the time of the prior hearing. If the petition be for 
reargument or reconsideration, the matter claimed to have been 
erroneously decided shall be specified, and the alleged errors briefly 
stated. In case of unforeseen emergency, satisfactorily shown by the 
petitioner, request for modification of rules or orders may be made by 
telegram or otherwise, upon notice to all parties or attorneys of record, 
but such request shall be followed by a petition filed and served in 
accordance with Subpart H of this part. ! 


§201.263 Stay of rule or order. No petition for reopening or 


allowance thereof, except by special order of the Board shall operate 
as a stay of any rule or order entered by the Board, except that pending 
judicial review, and where it finds that justice so requires, the Board 
may postpone the effective date of any action taken by it. | 
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§201.264 Time for filing petition to reopen. Except for good 
cause shown, and upon leave granted, petition to reopen under 
§201.262 shall be filed with the Board within thirty (30) days after the 
date of service of the Board's final decision or order in the proceeding, 
unless a shorter period is fixed under § 201.104. 


§201.265 Reply to petition to reopen. Replies to petitions filed 
pursuant to § 201.262 shall conform to the requirements of § 201.76. 


BRIEF FOR APPELLEE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
| 
No. 17174 | 


Searrarn Lives, INC., APPELLANT 
uv. 


Luruer Hovers, Individually, and as Secretary of Commerce; 
Donatp W. ALEXANDER, Individually, as Maritime Admin- 
istrator, and as Chairman, Maritime Subsidy Board; James 
W. Gouicx, Individually, as Deputy Maritime Adminis- 
trator, and as a member of the Maritime Subsidy Board; 
T. LawRENcE JonEs, Individually, and as a member of the 
Maritime Subsidy Board; WATERMAN STEAMSHIP CoRPORA- 
q10N; SEa-LaND SERvice, Inc.; McLean INDUSTRIES, Inc.; 
APPELLEES 


APPEAL FROM THE UNITED STATES DISTRIOT COURT 
FOR THE DISTRICT OF COLUMBIA 
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JOSEPH D. GUILFOYLE, 
Acting Assistant Attorney General, 
DAVID C. ACHESON, 
United States Attorney, 
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CARL C. DAVIS, 
Attorneys, Department of Justice, 
Attorneys for Hodges, Alezander, 
| Gulick and Jones. 


for the District of Columbia Circuit 


ocT5 1962 


Cry MW A\éireif? 


CLERK 


QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Whether the Maritime Subsidy Board is required by Sec- 
tion 805(a) of the Merchant Marine Act, 1936, to hold hearings 
before determining that Waterman, a subsidy applicant, will 
not be affiliated with any domestic operator at the time the 
subsidy contract is executed. 

2. Whether the Maritime Subsidy Board, having previously 
permitted continued operation of Waterman’s domestic affili- 
ates, is required by Rule 16 of the Board’s Rules of Practice 
and Procedure to hold hearings before thereafter determining 
that such affiliations will be terminated prior to execution of 
the subsidy contract. 

3. Whether the Maritime Subsidy Board’s determination 
of non-affiliation between Waterman and any domestic carrier 
is judicially reviewable and, if so, whether the Board’s deter- 
mination must be supported by detailed findings. 

4. Whether appellant Seatrain, a competitor of one of Water- 
man’s present domestic affiliates, has any standing to challenge 
the Maritime Subsidy Board’s determination that such affilia- 
tion will cease to exist within the mesaing of Section 805(a) 
at the time Waterman executes a subsidy contract. 


@ 


I. Section 805(a) does not require hearings on the affiliation or - 
non-affiliation of a subsidy applicant and a domestic oper- 
ator at the time the subsidy contract is executed. 

A. The language, structure, and legislative history of 
Section 805(a) plainly deny Seatrain the right to 
a hearing on the question of affiliation. 

B. The statutory pattern and the Board’s prior practice 
likewise compel the conclusion that Seatrain was 
not entitled to a hearing on the issue of affiliation. 

IL Rule 16 of the Board’s Rules of Practice and Procedure is not 
applicable and did not require hearings... 

A. Since the Board has not modified its order of Sep- 
tember 12, 1960, Rule 16 did not require a hearing- 

B. The Board’s Rules of Practice and Procedure are 
inapplicable when no hearing is required by 
etait 

TH. Since Section 805(a) does not require a hearing on the issue 
of affiliation vel non, resolution of that issue is not judi- 
cially reviewable and need not be supported by detailed 


A. The Board’s resolution of the affiliation issue is not 
subject to judicial review_...-_..-..---_-----.. 
B. The Board’s resolution of affiliation vel non need not 
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merce; Donatp W. ALExANnER, Individually, as Maritime 
Administrator, and as Chairman, Maritime Subsidy Board; 
James W. Guuicx, Individually, as Deputy Maritime Ad- 
ministrator, and as a member of the Maritime Subsidy 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 


Seatrain Lines, Inc. appeals from two orders of the District 
Court (JA. 45, 74) refusing to enjoin the Maritime Subsidy 
Board from executing a proposed subsidy contract with Water- 
man Steamship Corporation. Seatrain seeks reversal because 
(1) the Board held no public hearing concerning Waterman’s 
affiliation with domestic carriers as allegedly required by both 

i Section 805(a) of the Merchant Marine Act, 1936, 46 US.C- 
1223(a), and the Board’s own Rules of Practice and Procedure, 
and because (2) the Board’s determination that Waterman 

(en) 
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(upon execution of the proposed contract) would not be affil- 
jated with any domestic carrier allegedly is not supported by 
adequate.findings. “This challenge to the Board’s implementa- 
tion of its statutory contracting authority arises in the circum- 
stances set out below. = at338 

On January 30, 1957, Waterman, an unsubsidized ocean 
carrier in foreign commerce, applied under the Merchant Ma- 
rine Act, 1936, for a Government subsidy covering certain 
foreign trade routes. Since Seetion 805(a) of the 1936 Act 
expresses @ general congressional policy that subsidy be con- 
fined to foreign operations and not be used to support coast- 
wise or intercoastal operations, Waterman thereafter applied 
for permission for its two domestic affiliates, Sea-Land Serv- 
ices, Inc., and Waterman of Puerto Rico to continue their 
operations (J-A. 70). On February 12, 1960, after completion 
of required hearings, the Board permitted the affiliates to con- 
tinue their operations, subject to certain restrictions. That 
decision remains in effect and limits operation of the two do- 
mestic carriers #f their affiliation with Waterman continues after 
Waterman commences subsidized operations (J-A. 70-71). 

Following the Board’s decision, however, Waterman sub- 
mitted tentative “Plan of Rearrangement”, and asked the 
Board whether execution thereof would sever any affiliation 
between Waterman and the domestic carriers within the mean- 
ing of Section 805(a) {J-A.-78-81). On August 24, 1961, the 
Chairman of the Board advised Waterman that implementa- 
tion of the Plan would terminate all affiliation between Water- 
man and domestic coastwise or intercoastal carriers (J.A. 82— 
$3). ‘In connection with a public offering of Waterman stock 
essential to termination of the prior affiliation, an outline of the 
Plan and the Board’s informal opinion thereon were printed 
in. prospectus filed with the Securities and Exchange-Com- 
mission (J-A..9). Shortly after the prospectus was thus filed, 
the A. H. Bull Steamship Company filed a complaint against 
appellees.to enjoin execution of the proposed subsidy:contract » 
(JA. 6-24). 
“Appellees moved (J.A. 25, 40) to dismiss Bull's complaint 
and the intervening complaint of Seatrain (J.A. 26-39). Dis- 
trict Judge Holtzoff, in an opinion and subsequent order (J.A- 
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41-45), granted the motions and dismissed all counts of the 
complaints except those asserting plaintiffs’ right to judicial 
review of any Board determination of Waterman’s non-affilia- 
tion with domestic carriers. Although review was permitted, 
the court held that the Board’s determination: was entitled to 
“a great deal of weight” and, if supported by substantial evi- 
dence, was not to “be set aside, irrespective of what the Court 
might have-done independently. In other words there is no 
trial de novo on that issue, but merely the usual administrative 
review to determine whether the finding of the Board is sup- 
ported by substantial evidence.” (J.A. 44). 

Thereafter, on January 11, 1962, Waterman submitted’ to 
the Board a comprehensive “Plan for Termination of Affili- 
ation.” This included a detailed description of the various 
steps to be taken in implementing the Plan and in accomplish- 
ing disaffiliation (J.A. 83-99). On February 9, 1962, Water- 
man submitted certain revised and executed affidavits to the 
Board (J.A. 100-121). 

The “Plan for Termination” is designed to end the affiliation 
existing between Waterman anda wholly-owned subsidiary, 
Puerto Rico, and between Waterman and another domestic car- 


rier, Sea-Land (some of whose preferred stock is owned by 
Waterman), both Waterman and Sea-Land being subsidiaried 
of McLean Industries, Inc. This affiliation may be diagramed 
as follows: . 


PUERTO RICO 


The Plan provides for termination of the Waterman/Puerto 
Rico affiliation through Waterman’s sale of its stock in Puerto 
Rico to Industries at the then book value of Puerto Rico2 
"4 The Board is informed that this transaction has already been carried 
out. 

660122—62——-2 
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Waterman will then completely: divarce iteelf from Indusiriés. 
First, Waterman’s earned surpius will be paid as a dividend to 
Industries; the.dividend including all of Waterman’s vessels, its 
remaining preferred stock in Sea-Land, and other assets. (On 
the date of disaffiliation, Waterman will distribute to Indus- 
tries the final portion of the dividend, consisting of the balance 
of Waterman’s retained earnings. Ail of the outstanding 
Waterman common stock owned by industries will: be ‘pur= 
chased by independent underwriters for $1,750,069. Water- 
man’s certificate of incorporation will be amended to increase 
authorized capital stock to 3,500,000 shares of $1.00.common 
stock and the shares purchased by the underwriters from Indus- 
tries will be reclassified into 157,000 shares. of the new stock. 
The underwriters will purchase 1,734,000 shares of the new 
stock from Waterman and offer them for sale to the general 
public pursuant to an offering registered with the Securities 
and Exchange Commission. Waterman will then purchase 25 
vessels from Industries, by making a part payment in cash from 
the proceeds of the public stock underwriting, by assuming & 
first mortgage indebtedness,-and by giving a 5 percent mortgage 
note which Industries will sell to a bank.* 

When the plan is efiected, Waterman will own 25 C-2 cargo 
vessels, have a ‘working capital of approximately five million 
dollars and a net worth of approximately thirteen million dol- 
lars. McLean Industries, Inc., Waterman’s present parent, 
will then own all stock of the two domestic carriers, Sea-Land 
Services, Inc. and Waterman of Puerto Rico, presently affili- 
ated with Waterman. Industries will own no Waterman stock. 
The corporate structure will then be as follows: * 


er 
| | wee 
an 


2 although the note is without recourse, Industries is réquired ‘to: main- 
tain a-deposit of one and one-half million dollars with the bank as collateral 
security for payment of the note and interest. — “ = oa 3 

.* Pursuant to the public-offering, the stock of Waterman’-will be'owned 
by certain of its officers and directors and by the general public: All of the 
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On February 27, 1962, following its consideration of ‘the Plan 
for Termination of Affiliation; described above, the Board noti- 
fied both, Waterman and Seatrain (J.A. 121-122) that it had 

_Inade the following determination: »| {. ; 
Find and determine that there will be‘no common offi- 
cers, directors, ‘stockholders, employees or ‘agents, or 
.. other arrangements, which would-create any relation- 
»ship within the meaning of the Merchant Marine Act of 
1936, as amended, between! Waternian Steamship Cor- 
poration and any person, firm or. corporation which 
owns, operates, or charters directly or indirectly any 
vessels engaged in domestic coastwise or. intercoastal 
service if Waterman carries out in all respects material to 
the question of Section 805(a) the proposed Plan of Re- 
arrangement dated June 8, 1961, as supplemented Janu- 
ary 11, 1962. 

Thereafter, on March 28, 1962, appellees moved for summary 
judgment on the ground that the Board’s conclusion was cor- 
rect and supported by substantial evidence. On April 28, 1962, 
Seatrain filed a cross-motion for summary judgment and asked 
that the Board’s conclusion be set aside because not supported 
‘by adequate findings and because it constituted a modification 
(in violation of Rule 16 of the Board’s Rules of Practice and 
Procedure) of the Board’s prior order. After oral argument, 
officers, directors, agents and executives who will ‘remain with Waterman 
and who presently own. stock in Industries will sell such stock. No Water- 
man stock will be owned by the officers, directors, agents and executives of 
Industries, Sea-Land, Puerto Rico or other companies in which Industries 
has an interest. Malcolm McLean will remain as President of Industries 
‘and Sea-Land, but neither he nor any other officer, director, agent or execu- 
tive of Industries, Sea-Land, Puerto Rico or other company in which In- 
dustries has an interest will serve as an officer, director, agent or executive 
or in any other capacity with, or have any pecuniary interest in, Water- 
man. James K. McLean, Waterman’s present president, will remain as 
president of Waterman, but neither he nor any other officer, director, agent 
or executive of Waterman will be an officer, director, agent or executive of 
Industries, Sea-Land, Puerto Rico or any other company in which Industriés 
‘thas an interest. ie 

<The original plaintiff, A. H. Bull Steamship Co., stipulated to dismissal 
of its complaint with prejudice prior to argument on the cross-motions for 
summary judgment (J.A. 72). The record does not disclose the circum- 
stances of this dismissal as set forth in note 2, p. 2, of Seatrain’s brief. s 
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District; Judge-George, Is: Hart; Ur, rejected Seatrain’s*con- 
-tentions and granted ‘appellees’ motions, finding (J:A.:74):* 
io! re» @:Qhat-there-is ho genuine issue ‘as’ to any ‘material 
fact and that defendants dre entifléd'to judgment as‘a 
matter -of law -beeause:the determiziation ofiithe Mari- 
time Subsidy :Board-of February.-27,:1962, is:supported 
-by substantial .evidence.-and.-because:in «making said 
determinations the Board did.not-abuse its discretion or 
‘eet axbitrerily-or-capriciously, {0007 
cs any OF eee 
‘1 Fn’ urging ‘that ‘Section ’805(a) of the Merchant Marine 
“Act, 1936, requires the Board to ‘hold a public hearing before 
concluding that an applicant for subsidy is not affliated with 
“any domestic carrier, Seatrain misconceives the import of that 
“Statute. “Section 805(a), as'is clear from its language and per- 
tinent legislative history, requires a hearing only when the 
“Board is asked ‘to give written ‘permission for the’coritinued 
operation ‘of a’ domestic carrier affiliated with a subsidy apph- 
‘cant. ‘Such ahearing was’ given in this case,-and the ‘Board 
‘gnnounieed ‘the conditions and ‘restrictions ‘to be imposed upon 
‘domestic carriers affiliated-with Waterman upon execution of a 
subsidy contract. Seatrain’s complaint is directed to what-is, 
in-éffect, an alternative, subsequent determination that upon 
the implementation of steps designed to divorce domestic oper- 
.ators from all connection with Waterman, the Board willbe 
‘satisfied that Waterman has severed ‘the relations’ proscribed 
‘by Section '805(a): “The Board’s authority to make such a de- 
termination was.granted. by Congress without.any requirement 
of hearings:such:as are necessary ‘where permission to continue 
“affiliation is requested. The sole object of a hearmg under 
‘Section 805(a) is to determine the right of a foreign operator's 
domestic affiliate to.continue:operations, not the determination 
of ‘a foreign ‘operator’s “affiliation vel non with a domestic 
operator. 
2. Seatrain’s reliance upon the Board’s Rules of: Practice and 
Procedure is misplaced, for those rules apply only where statu- 
“tory hearings are required. “The Board's, previous order under 
Section 305(2),.28,to conditions to.be.imposed upon the.opens- 
tions of any domestic Waterman affiliate, followed such statu- 
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tory: hearings. And: that: order remains! effective: and has-riot 
been modified for;:2f such affitatior continues; the’ conditions 
imposed ‘therein “must. be ‘complied: with: Seatrain; however) 
here: challenges the ‘Board's: subsequent:-conclusion - that..the 
Siiceno statutory hearing is. required for sucha determination; 
the Board’s Rules: have: no application. However, that’ fact 
in'no way derogates from the Board’siprevious.onders 9!) 

8. Seatraim’s challenge. to’ the sufficiency of the:form of the 
Board’s.determination of non-affiliation' must likewise faith!) In 
the first-place, a determination of this characteris not:subject 
to judicial review: Im any event; detailed findings of:the:kind 
agserted to be, necessary: are required only im support of adju- 
dicatory-type.decisions., Thisiisnot,such.adecision.. The de- 
termination under attack is one_made by the, Board,in: the exer- 
eise. of its executive discretion to enter-into subsidy. contracts. 
As such, the only, question presented. is, whether, the, Board 
acted arbitrarily or capriciously. or, in excess.of its delegated au- 
thority., The.District.Court concluded thatthe. Board: did not 

so.act... Its judgment should be sustained and Seatrain’s attack 
upon the form of the Board’ 's. determination should be rejected. 

4. Seatrain lacks standing, to. challenge, the form of the 
Board’s determination. Award of a, subsidy. contract to: Water- 
man. clearly will .not.constitute. legal injury, to. Seatrain swho is 
merely.a competitor of apresent.domestic Waterman affiliate. 
Nor is Seatrain aggrieved within, the, meaning of-any relevant 
statute, for no.statute. constitutes persons in Seatrain’s, Position 
overseers. of actions taken by: the. Maritime. Sabet, Board in 
enering. into subsidy, contracts. 

‘AEGUMENT 
L Section.805(a) does not require hearings on the affiliation 


ox non-affiliation of a subsidy: applicant and a. domestic oper- 
ator at the time the subsidy contract is executed 


A. The language, structure, and legislative historyiofi Section: 805(4) plainly 
deny. Seatrain, the right, to s; hearing on; the question of affiliation 


Jn ‘enacting the: Merchant Marine Act, 1986, Congress’ ex- 
ee dnkeastece Selseacyb ocd ssoxemsen ito, 


“EGniginally the UA. Maritime Commission. : 


8 


Tt shall be unlawful to award or pay any subsidy to 
any contractor under authority of sections 1171-1182 of 
this title, or to charter any vessel to any person under 
sections 1191-1204 of this title, if said contractor or 
charterer, or any holding company, subsidiary, affiliate, 
or associate of such contractor or charter, or any officer, 
director, agent, or executive thereof, directly or indi- 
rectly, shall own, operate, or charter any vessel or ves- 
sels engaged in the domestic intercoastal or coastwise 
service, or own any pecuniary interest, directly or in- 
directly, in any person or concern that owns, charters, 
or operates any vessel or vessels in the domestic inter- 
coastal or coastwise service, without the written permis- 
sion of the Federal Maritime Board of the Secretary of 
Commerce. Every person, firm, or corporation having 
any interest in such application shall be permitted to’ 
intervene and the Board or Secretary shall give a hear- 

_ ing to the applicant and the intervenors. The Board or- 
Secretary. shall not grant any such application if the: 
Board-or Secretary finds it will result in unfair compe- 
tition to’ any person, firm, or corporation. operating 
exclusively in the coastwise or intercoastal service or’ 

__ that it'would-be prejudicial to the objects and:policy of 

_ this chapter: Provided, That if:such contractor or other: 
person above-described or a predecessor ‘In interest was. 

©. in bona-fide operation as. common earrier by: water In 
: = nthe. domestic, intercoastal, or: coastwise-trade:in 1935: 
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over the:route:or routes or Inthe trade or -trades for 
which application is made and has so operated since that 
time or if engaged in furnishing ‘seasonal: service only, 
was in bona-fide operation in’ 1935. during the:season 
ordinarily covered: by itsoperation, except» in: either 
event, as to:interruptions of service over which-the ap- 
plicant or its predecessor in interest had’no control, the 
Board.or Secretary shall:grant such permission without 
‘> -Yequiring further proof that public interest and >conven- 
- dence will be served by such operation, and without fur- 
ther proceedings as to the competition in such route or 
trade. «| 
If such application be allowed, it shall be unlawful 
for any of the persons mentioned in this section to di- 
vert, directly or indirectly, any moneys, property,: or 
other thing of value, used: in’ foreign-trade operations, 
for which a subsidy is paid bythe United States, into 
any such coastwise or intercoastal operations, and who- 
soever shall violate the provision shall be guilty of a 
misdemeanor. 


The text of Section 805(a) speaks for itself and cannot be 
distorted so as to create a right to hearing on the issue of -affilia- 
tion. The Section contains four basic provisions. The ‘first 
makes illegal the grant of subsidy to a contractor whose “affili- 
ate” is engaged in domestic operations unless the Board first 
gives its written permission for the continuation of those oper- 
ations. The second provision permits persons having “any in- 
terest” in the application for permission to continue such 
affiliation to intervene and be heard, and prohibits grant of 
permission if the Board finds continuation of the affiliation 
will result in unfair competition to other domestic operators 
or.will be prejudicial to the objects‘and policy of the Act. 

The third provision is a “grandfather clause” which, although 
not directly relevant’ here, will be referred to below. The 
fourth provision imposes criminal sanctions for diversion into 
domestic operations of money or property used in subsidized 
foreign-trade operations. 

The operation. of ‘Section 805(2) is ovident idan ite text! 
If:the Board determines that ‘there is‘an affiliate ‘operating in 
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thio domestic trade, it may; after's hearing and after making 
certain findings, remove the bar of this Section; if the subsidy 
applicant has no-such affiliate, no “written permission,” and 
hence no hearing, isrequired. ch Pritt 

fn order to support its argument thst it is entitled to a 
hearing oa the question of affiliation vel non, Seatrain must 
surmount the textual obstacle imposed in the'second sentence 


+ion and hearing only. to, one 

application.” It is manifest that the antecedent for the words 

“gach application”. is the “written permission” for which a 

prospective contractor, under appropriate circumstances, must 

apply. This is proven beyond all doubt, by the language in 
which provides 


route-or routes 

is made.” [Emphasis supplied. 

“application” in this provision 

tions with respect to which the Board’s “written permission” 
must be sought, and not, to the application for a subsidy, for 
subsidy. is available only for foreign operations. Therefore, 
where there is no. affiliate engaged in domestic operations, the 
contractor need not, apply for the Board’s permission to con- 
tinue such operations, and the oceasion for a hearing never 


arises. 

This conclusion. is fortified by the legislative history of Sec- 
tion, 805(a). Section 805(a) originated as a compromise be- 
$ween H.R. $555, 79th Cong. Ist sess. (79 Cong. Rec. 10289), 
which flatly prohibited intercoastal/coastwise and foreign re- 
Iationships, and S.. 3500, 74th Cong. 2d sess. (80, Cong. Rec. 48), 
which contained no such prohibition. The compromise was, 
embodied in Section 529(b) of the Committee. Print. of the 
1936 Act, dated March 3, 1936. The first.sentence of that See- 
dion was in form and substance practically identical with the 
first sentence of present, Section 805(a). Both prohibited, 
fhe granting of subsidy in an affiliation situation, “without the. 
written permission, of the [Maritime] Autherity.”: : 


VW 
ocThei® itt Prt tf: tl rovided's sfollo gehen set 
~ Such’permission ‘shall not be granted’by the Anthotity 
unitil and-uniless ‘an ‘epplication in writing ts filed thére- 
for, andonly when; after a public hearing, the Anithority 
Sghall find that’ the ‘public * ‘interest ‘and’ convenience re- 
‘quires the ‘granting’ ofsuch permission ‘in’ “wiigle Orin 
part. Every ‘person; firm, or corporation’ ‘having any 
interest in“such: application shall*be ‘permitted 
“'vene ‘and’ be’ heard in ‘connection ‘withthe hearing on 
such application.” [Emphasis supplied.]*"° °°" 
‘The remainder of the text.of the Committee Print is substan- 
tially identical with the remainder of Section 805 )(a). 
As @ matter of basic grammar there can be no ‘dispute ‘that 
the phrase “such permission” refers to ‘permission for a sub- 
sidized operator to continue its affiliate’s domestic operations. 
In the process of finalizing Section 805 (a), the first of the above 
quoted sentences of the Committee ‘Print was deleted in order 
to eliminate the “public interest and convenience” test, By 
eliminating the entire sentence, however, the direct reference 
‘to “an application” was also deleted, apparently by inadvert- 
‘ence. But for that clerical error, it would be indisputably clear 
that the phrase “such application” in ‘the ‘present version of 
Section 305(a) means the application for “written. permission,’ tt 
and not any other application or issue. 


B. The'statutory pattern and the Board’s prior practice likewise compel the 
conclusion that Seatrain was not entitled to a hearing on the issue of 
fGilisti 


Throughout the Merdhant Marine Act, 1936;and'partieularly 
in the sections relating to subsidies, there appears’a basic ‘and 

“In its report on’ the bill, the Committee referred to Section 529(b) as 
follows: “Ownership of ‘any interest) whatever in the coastwise business is 
prohibited, except that the Authority after public ‘hearing, if it, finds that 
the. public, interest and convenience so, require, may grant permission to 
‘engage in the coastwise trade, if it does not ‘cause unfair competition 
‘to ‘any person ‘operating exclusively ‘in the coustwise ‘or intercoastal ‘eerv- 
hee. In order :to prevent great, injustice, a provision similar to, that:in 
ithe. Motor Carrier Act. is, inserted. to, protect: those nee. somapanies. alrsady 
interested in ‘the ‘the’ coastwise or intercoastal service.” 8. Rep. 1721, 
‘Cong. 2a ‘Sess.’ (1968) p.'29. “tts apparent from ‘this report that Wearties 
were contemplated only on the application for permission to continue the 
domestic operation. 
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fundamental, distinction’ between. determinations which ‘the 
Board is to make administratively without, hearings and situ- 
‘ations in which. hearings are prescribed by Congress. Appli- 
cations for operating-differential subsidies. are controlled by 
Titles VI, VIIL-and VIII-A of the Act. . In essence,.a water 
carrier engaged in foreign commerce may, apply under. Section 
601 (46 USC. § 1171) for a subsidy contract. Many of the 
remaining sections outline the congressional policy by which 
the Board is to be guided in the granting and supervising of 
subsidy contracts. Very few require, public hearings. And 
under Section 207 (46 US.C. 8 1117) the Board “may enter 
into such contracts * * * as may, in its * * * discretion, be neces- 
sary to carry on the activities authorized by this [Act] * * * 
in the same manner that a private corporation may con- 
tract oe ” 

In interpreting Section 805(a), the consistent practice of 
the Board—the agency charged with the administration of 
that section—is extremely persuasive on Seatrain’s non-right 

case involving a hearing under Sec- 
was whether it should 


-M.A. 436 (1958); Pacific 
Transport 954); Pope & Talbot, Inc., 
5 FMB. 99 (1956) ;.4 Lines, Ltd., 5¥ M.B.- 
M.A. 287 (1957); Oceanic 
McCarthy SS. Co., 5 FMB. 666 (1959); Moore-McCormack 
Lines, Inc., 5 M.A. 799 (1960). 

Practical considerations likewise support the view that hear- 
ings are not required on this issue. In the first place, it would 
improperly and unduly prolong the already lengthy period 
between application for and granting of a subsidy contract if 
the Board were.required to conduct public hearings whenever 
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& competing carrier.on-other’ pexson chose: to: aHege the existe 
ence of an aftiliation: between s:stilbsidy applicant and 4.demes- 
tic operator. Furthermore, the Board possesses... continuing 
SUPELVISOTY, responsibilities —with . attendant investigatory 
powers.*—in. _copnection. with, executed subsidy, contracts: 
Some of. its Supervisory. responsibilities. and Powers grow out 
of provisions required to be ineluded i in every subsidy. contract 
under. Title VILL of the Aet; others arise from, various sections 
in Titles VI and VIII-A, See, €.9:, Sections 605(a), 606, 609, 
803, 804,.and, of course, Section 805(a). Violations of these 
sections or of the, required contractual provisions subject. @ con- 
tractor to fine,.imprisonment, and ineligibility. for further sub- 
sidy. Section. 806¢b) (46 U. $.C. § 1228)... In addition, rescis- 

sion ef the subsidy. contract, with termination of all further 
liability by the United States, may result, under Section 801, 
(4 USC, § 1211)? 

“Finally, Article H-15 of the proposed subsidy contract be- 
tween Waterman and the Board provides in pertinent, part as 
follows (46 CFR: 290.11 (rey. ed. 1958): 24 Fed. Reg. 55 
(1959)): 

Coastwise or Intercoastal Service. Neither the. Oper- 
ator, nor any holding company, subsidiary, or associate 
of the Operator, nor any officer, director, agency, OF 
executive thereof: shall, without the permission of the 
United States. granted pursuant to Section 805(a), of 
the Act, directly or indireetly; own; operate, or charter 
any vessel or vessels engaged in the domestic intercoast- 
al.or coastwise service, or own any: pecuniary interest, 
directly or indirectly, in any person or concern that 
owns, charters, or operates any. vessel or vessels in the 
domestic intercoastal or. coastwise service * *. *. 


‘In an attempt to establish its view of Section 805(a), Sea- 
train relies on the Board’ 8 practice under 2 dicisrent section 


“* See Section 214 (6US.C. $11%). 

~* Moreover, Section: 810 (46 'G.8.C, $1227) Geniits a VighE ce recta tio 
treble damages to “any ‘person who shall be injuited in his business or prop- 
on Dae, SEIS Pie tebee Ns ate” FET * 
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of the Merchant Marine Act, 1936. That provision; the second 
clause of Section 605(c) (46 US.C. 1175(c)), provides that— 
** * no contract shall be made with respect to a ves- 
sel operated or to be operated in a service, route, or line 
served by two or more citizens of the United States with. 
vessels of United States registry, if the ‘Board shall de- 
termine the effect of such @ contract would be to give 
undue advantage or be unduly prejudicial, as. between 
Citizens of the United States, in the operation. of vessels 
in competitive services, routes, or lines, unless following 
public hearing, due notice of which shall be given to each 
line serving the route, the Board shall find that it is 
necessary to enter into such contract in order to provide 
adequate service by vessels of United States registry. 
As Seatrain correctly notes, “the Board’s universal. practice 
has been to accord interested parties # full and complete hear- 
ing on the question of undue advantage or prejudice” (Brief, 
pp. 20-21), despite the fact that Section 605(c) appears to 
require a hearing only after the Board has determined the exist- 
ence of such undue advantage or prejudice. Seatrain, however, 
commits a fundamental error in its attempt to rely on the 
Board’s practice under Section 605(c). It argues that the ex- 
istence of “undue advantage or prejudice” is something called 
a “jurisdictional fact” on which hearings are required to be 
held. From this inaccurate premise, Seatrain. seems to argue 
that the Board considers itself compelled to hold hearings on 
this issue. ‘The fact is, however, as evidenced by 
pronouncements of the Board, hearings are held on this issue 
because the Board has concluded that evidence of undue advan- 
tage or prejudice is best obtained from the competitors who 
would claim such prejudice. See, €.g., American President 
Lines, Inc., 4 FMB. 455, 462 (1954); Grace Lines, Inc., 3 
EMB. 731, 737 (1952). In other words, Seatrain seizes upon 
a situation in which the Board conducts hearings in the belief 
that it will thereby be assisted in administering thestatute, and 
attempts to convert this practice into a requirement’ that 
hearings be held, despite clear’ statutory language to: the’ 
contrary. 
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In any event, .we.are not there ‘dealing -with‘Section’605(c), 
but with Section :$05(a)); under which ‘the Board’s “universal 
Practice” has, been not to hold a hearing-on the issue.of affili- 
ation alone. And the desirability of hearings or -the “suita- 
bility” of a question for judicial disposition is quite beside the 
point, for it is the intent of Congress that controls. Eastern 
Airlines v. CAB, 87 U.S. App. D.C. 331, 185 F.2d 426 (D.C. 
€ir. 1950) ;'See WIR Vv. FCC, 84 US. App. D.C. 1, 174F. 2d 
226, 244 (D.C. Cir. 1948) (Prettyman, J. » dissenting), reversed, 
837 US. 265 (1949). 

Seatrain’s reliance on L. B. Wilson, Inc. v. FEC, 170 F. 2d 
793 (D.C. Cir. 1948), is likewise misplaced. Obviously - the 
Wilson case must be considered in the context of the statute 
there involved—the Communications Act of 1934. "That Act 
deals in large part with the licensing of radio and television. 
station operators, an area, which’ is replete with hearing re- 
quirements. By contrast, the Merchant Marine Act, 1936, 
and the Board’s function thereunder, deal with the contracting 
powers of the Federal Government, an’ area‘in which hearings 
are a rarity. Moreover, plaintiff in Wilson was complaining 
of an infringement of its broadcasting license, aform ‘of prop- 
erty right recognized in the cases and the Communications 
Act. 170 F. 2d at 798 and footnote ‘5. By contrast, Seatrain 
can at best claim an interference with its “right” to be free from. 
competition, a “right” not cognizable in these circumstances. 
Cf., Tennessee Elec. Power Co. v. TVA, 306 U:S. ‘118 (1939) ; 
Alabama Power Co. v. Ickes, 302 US. 464 (1938) ; Kansas City 
Power & Light Co.v. McKay,96 US. App. D.C. 273; 225: F. 2a 
924, certiorari denied, 350 U'S. 884; see also, Duba v. Schnetzle; 
303 F. 2d 570 (8th Cir: 1962). 

Finally, subsequent decisions of the Supreme Court and of 
this Court have rendered Wilson of very doubtful authority, 
even. as. it relates to the Communications Act. See WIR ¥- 
FCC, 337 US. 265 (1949), reversing 174.F. 2d 226 (DG. Cir: 
1948); American Broadcasting Co. v. FCC, 85°U:S. App:'D-C- 
348, 179F. 2a 487, Ae DE. Cir. ee) 
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IL. Rale 16 of the Board’s Rules of: Practice and Procedure” 
is not applicable and did not require hearings — : 


‘A. Since the Board has not modified its order of September 12, 1968, Rule 16 
did not require a hearing . 


Seatrain further contends that the Board’s February 27, 
1962, determination of prospective non-affiliation was somehow . 
a “modification” of the September 12, 1960, order condition- 
ing continued affiliation. Seatrain argues the Board was re- 
quired to hold a hearing before entering the February 1962 
order because of Rule 16 of the Board’s Rules of Practice and 
Procedure (46 C-F-R. §.201.261).° 

Once stated, the argument fails. The September 1960 order 
was issued after hearings required to be held under Section 
805(a) ; the purpose of the hearings was to determine whether 
the domestic operations of Waterman’s admitted affiliates 
should be allowed to continue. In the later order, the Board 
advised that the proposed Plan for Rearrangement would ter- 
minate Waterman’s affiliation with domestic operators. 

It is thus evident that the first order has not been modified or 
altered in any way by the second. Both orders stand. If 
Waterman continues its affiliation with domestic operators, 
the latters’ o sons will be restricted in the manner pre- 
scribed in the September 1960 order. If, on the other hand, 
the proposed Plan of Rearrangement is executed, there will no 
longer be an affiliation, as stated in the February 1962 order. 
Tt is impossible for both orders to apply at the same time, for 
they are predicated on separate and mutually exclusive sets 
of facts. 

Since the February 1962 order does not modify the Septem- 
ber 1960 order, it follows there is no occasion for the appli- 
cation of Rule 16. 


*§201261 Reopening by Board ond modification or setting aside of re- 
port or order. Upon petition or its own motion, the Board may at any 


ings or order therein if it 
tions in fact or law or by the public interest. 
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| pperctarcic erp RRA 

hearing is required by statute... , 

| ~ Seatrain’s position | contains another defect, resting as:it does - 

- 0n.a misapprehension of the scope of the Board’s Rules of Prac- 

| ‘tice and Procedure. According to Rule 5(k) (46 C-F-R. Sec. 

: 201.71), “applications for operating-differential subsidies * * * 

| shall conform to the requirements set forth in the various gen- 

| eral orders and other rules of the Board specifically provided’ 

| therefor. These rules of procedure shall apply where a statu-— 

| tory hearing 7s required in connection with such application.” 

[Emphasis supplied.] ' Under Rule 5(a) (46 CFR. Sec. 

201.61), “proceedings are commenced * * ® by the filing of an 

' application for government aid or other relief, the processing 

: Of which requires a statutory hearing.” [Emphasis supplied. ] . 

| Thusif, as appellees contend, Seatrain was not entitled under. 

| Section 805(a) toa hearing on the issue of affiliation alone, the : 

| Rules of Practice and Procedure are,” by their very terms, in- : 

' applicable. In other words, Seatrain’s argument based on Rule 

| 161s merely a reiteration of its argument that Section 805(a)’ 
requires a hearing. If the latter argument is rejected by this 

' Court, the Rule 16 argument must likewise be rejected. 


IE. Since Section 805(a) does not require athcarins? on the 
issue of affiliation vel non, resolation of. that issue is not 
judicially reviewable and need not he supported my detailed 
findings 


me eee 
review 


As already noted, the negotiation and execution of subsidy. 

i contracts is essentially an exercise of the executive’s contract- 

| ing power. In performing that function, the Board must make 

| numerous determinations of “fact” and of “policy. ” Those 

| determinations usually are administrative and require no hear- 

| ings. That is, the Board does not act as a licensing body like’” 

, the Civil Aeronautics Board or the Federal’ Communications. 

; Commission, most of whose functions are exercised in the cons 
text of quasi-judicial hearings. ie 
It is well settled that exercise of the contracting power 1s not 

subject to judicial review. Larson v. Domestic and Foreign 
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Gorporation, 337 US. 682 (4949) ; Adams v. Nagle, 303 U.S. 
532 (1938); Doehla Greeting Cards v. Summerfeld, 97 US. 
App. D.C. 29, 227 F.2d.44 (D.C. Cir, 1955) ; State of Arizonav- 
Hobby, 94 U.S. App. D.C. 170, 221 F. 24.498 (D.C. Cir. 1954) ; 
Fay v. Miler, 87 US. App. D.C. 168, 183 F. 24.986 (D.C. Cir. 
1950) Aktiebolaget Bofors v. United States, 90 U-S. App. D-C- 
92, 194 F. 2d 145 (D.C. Cir., 1951). See also Andrewsv. White, 
221 F. 2d 790 (6th Cir., 1955); Harper v. Jones, 195 F..2d 705. 
(10th Cir., 1952). It follows as anecessary corollary from these 
eases that the individual determinations made by the Board 
during the course of exercising its contracting power are not 
subject to judicial review, save where a specific statute provides 
otherwise. : 

The Board’s determination of February 27, 1962—that 
execution of the Plan of Rearrangement will effectively 
terminate affiliation—is but one of many determinations 
the Board must make before executing a subsidy con- 
tract. That determination is on the same footing as a de- 
termination that the vessels whose operation is to be subsidized 
bave been or will be built in the United States or have been 
documented under its laws; that the vessels are of the proper 
size, type and speed; and that the subsidy applicant possesses 
the “ability, experience, financial resources and other qualifi- 
cations” necessary to conduct its operations in the competitive 
foreign trade—all determinations the Board must make under 
section 601(a) (46 U.S.C. §1171(a)) before it may grant a 
subsidy contract. Such determinations are not reviewable in 
the courts, and no reason appears why the Board’s finding of 
non-affiliation is in anyway different or why it should be sub- 
ject to judicial review. 

E. The Board’s resolution of affiliation vel non need not be supported by 
‘detailed findings 


_ Seatrain not only seeks review of an administrative determi- 
nation not subject, to judicial scrutiny, it. also contends that 
such a determination is required to be supported by detailed 
findings. For two separate reasons, such & position cannot be 
sustained. : 


if 


19 


First;.requirementa:as to findizigs of fact aré codified in Sec- 
| tion $(b)’ of the Administrative Procedure Act (5 U.S:C: 1007 
(})),. which preseribes'a-procediire entailing proposed findings 
of fae and conclusions 6F law, exceptions to’ recommended 
decisions; and: rulings dn each proposed finding and conch 
sion: The difficulty’ is: however, that the first’ words of. See 
tion 8, which modify the entire'settion! aré“In-cases' in which 
a hearing is required to be conducted in conformity with Sec- 
tion 7 * * *” Fyariination of Section 7, as well as Sections 
4 and 5, reveals that such hearings are required only in-“rule 
making” proceedings (5 U.S.C. 1003), and “in every case of 
adjudication required by statute to be determined on the record 
afteropportunity- for an agency hearing” (5°U:S-C. 1004). The 
legislative history: and leading’ commientaries: on’ the Admini: 

istrative Procedures Act confirm the obvious concliision’ that 
where no statutory: hearings are required, findings'are unneces- 
sary. See: Rep: No: 752; 79th Cong:, Ist Sess.’ 23° (1945)5 
EER: Rep: Nox:1980, 7otty Cong, 2 Sess: 38° (1946); 2 Davis: 
Administrative Lath, $/16:02}- at 487° (4958): Schwartz, The 
Administrative Procedures Act in‘ Operation, 29'N.Y.U-L. Rev: 
1173, 1179 (1954); Ginnane, “Rule Making;” “Adjudication” 
and. Exemptions: Under the Administrative Procedures Act, 
95.U.-Pa. L. Rev. 625,635 (1947)2° Nor do the-cases cited by 
Seatrain-support.a- contrary conclusion; for they involve the 
adequacy of administrative findings in-adversely, quasi-judicial 
proceedings,.and not administrative determinations made:in 
the course’ of exercising the contracting power of. the United 
States. An’ agency determination “is not transformed into 
adjudication merely because * * * [it] may be determinative 
of specific situations.” Logansport Broadcasting Corp. v. 

United’ States, 93 U.S. App. D.C. 342,.210 F. 2d 24, 27 (D: & 

Cir.,, 1954). 

There i is another reason for rejecting Seatrain’s anes 
As*a purely practical matter, it is difficult.to understand how- 
an agency like the Maritime Subsidy Board could ever-get its 
work done if it were-required-at'every-stagé in‘ the negotiation 

* See also American: Trucking, Assootation,. INC. V: United States, 244°0.8." 


298, 320. (1953) ; Bersoff. v. Donaldson, 94-U.S.. App: D.C.;.226;-174 F.2d 
494 (D.C. Cir., 1949). 
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of « subsidy contract: to-support its decisions by’ building a 
record and making the:kind of detailed findings of fact which 
are familiar as an adjunct to quasi-judicial decisions made after: 
public. hearing... The burden obviously would be intolerable. 
and the process of negotiating and administering the shipping: 
subsidy program would soon collapse under the tasks Seatrain 
seeks to impose upon the Board." ; 


IV. Seatrain lacks standings to challenge the Board’s admin- 
istrative determination of non-affiliation between Sea-Land. 
and Waterman : 


Even if the Board’s resolution of the affiliation question is 
judicially reviewable, there is another vital flaw in Seatrain’s 
position: Seatrain has no standing to challenge the Board’s. 
conclusion. 

First, no section: ofthe. Merchant Marine Act, 1936, ex- 
pressly provides for judicial review; no section confers upon 
Seatrain the power to seek such review. Therefore, we must. 
turn to the Administrative Procedures Act, where Section 10(a): 
states the law respecting standing to review administrative ac~ 
tions (5 US.C. § 1009(a)): es: 

Any person suffering legal wrong because of agency ac- 

‘tion, or adversely affected or aggrieved by such action 

within the meaning of any relevant statute, shall be en- 
* titled to judicial review thereof. 

Since Seatrain cannot claim to have suffered “legal wrong” 

it must rely upon the: 


=f, eg, Section 402(b) of the Communications Act of 1984 (47 USC, 
$402. (b)), which expressly permits appeals from decisions and-orders of’ 
the Commission by ious classes of persons, including “any other person 
who is aggrieved or whose interests are adversely affected by” various listed 
types of Federal Communications Commission orders or decisions. 
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. Seatrain:may claim that its‘status-as a.competitor of: appel- 
lee.Sea-Land_ gives it the required standing.. : Any such:view is 
contrary to applicable law. Since the days of TVA, and even 
before, it has been clear that a competitor, by that fact alone, 
has no standing to challenge proposed Government action. 

Alabama Power Company. v. Ickes, 302°U.S. 464 (1938); Ten- 
nessee Electric Power Company v. TVA, 306 U:S. 118 (1939). 
In numerous later cases, the Supreme Court and the Courts of 
Appeal have consistently confirmed this view. And lest Sea- 
train seek to rely on American President Lines, Inc. v. The Fed- 
eral Maritime Board, 112 F. Supp. 346 (D.C. D.C., 1953), it 
should quickly be noted that the correctness of that decision has 
been. questioned both by commentators and by this Court. See 
Kansas City Power and Light Company v. McKay, 96 US. 
App. D.C. 273, 225 F. 2d 924 (D.C. Cir., 1955), certiorari denied. 
350 US. 884 (1955). In American President, a.steamship com- 
pany sought to challenge the granting of a subsidy contract-to 
two competitors. The issue of standing was raised but de- 
cided adversely to defendant. The court’s reasoning, however, 
was patently fallacious, for it found standing in the “adversely 
affected or aggrieved” language of Section 10(a) of the Admin- 


istrative Procedures Act, while ignoring the qualifying clause 
“within the meaning of any relevant statute.” That this de- 
cision was incorrect has been explicitly recognized by this Court 
in the Kansas City Power case,.supra, where the Court said 
(225 F. 2d at 932): 


Plaintiffs-appellants cite and rely on the view expressed. 
in American President Lines v. Federal Maritime Board, 
D.C. D.C. 1953, 112 F. Supp. 346, at page 349, which 
would in effect delete from Section 10(a) the phrase 
“within the meaning of any relevant statute”. ‘That 
view cannot, of course, be accepted. 


.. Thus, Seatrain’s status as a competitor is ple 
insufficient to create the standing necessary for challenging the 
Board’s resolution of the affiliation issue unless it was entitled, 
by reason of Section 805(a), to a hearing. .Since it-was not 
(see. Point I, supra), Seatrain’s complaint should have: been. 
dismissed iby the court below. 
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CONCLUSION: 


For the foregoing reasons, it is respectfully submitted that 
the judgment below should be affirmed. 
Josrs D. GoruroxLeE, 
Acting Assistant Attorney General, 
Dav C. ACHESON, 
United States-Attorney, 
Journ G. LAUGHLIN, 
Cart C. Davis, 
Attorneys, Department of Justice, 
Attorneys for Hodges, Alexander, 
Gulick and Jones: 
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QUESTIONS PRESENTED 


These appellees believe the questions presented to be 
as follows: 


‘1. Whether the Maritime Subsidy Board, which had, 
pursuant to Section 805(a) of the Merchant Marine 
Act, 1936, 46 U.S.C. § 1223(a), granted permission for 
the continued operations of two domestic affiliates of 
an applicant for foreign subsidy, was required either 
by Section 805(a) or by Rule 16(a) of the Board’s 
Rules of Practice and Procedure to conduct a hearing 
before determining that the carrying out of a pro- 
posed ‘Plan for Termination of Affiliation with Do- 
mestic Operators” would terminate the affiliation be- 
tween the subsidy applicant and the domestic 
operators. 


2. Whether the Board’s determination that the 
affiliation between appellee Waterman, an applicant 
for foreign subsidy, and two domestic operators would 
be terminated upon execution of the proposed Plan 
for Termination of Affiliation is invalid for lack of 
adequate findings of fact, and whether in any event 
appellant, a competitor of one of the domestic oper- 
ators, has standing to challenge the sufficiency of the 
Board’s determination. 


Counterstatement of Case 


Statute and Regulation Involved 


Summary of Argument .......----seeeeeeerereres aHaASSO 


Argument: 


I. Neither Section 805(a) of the Merchant Marine Act, 1936, 
Nor the Pattern and Policy of the Act, Nor the Maritime 
Subsidy Board’s Rules of Practice Required the Board to 
Hold Hearings Before Concluding that Appellee Waterman 
Would Not Be Affiliated With Any Domestic Carriers .... 


A. 


The Language and the Legislative History of Section 
805(a) Establish that the Board Is Not Required to 
Hold Hearings Before Deciding Issues of Affiliation .. 


. The Pattern of the Act Does Not Require a Hearing 


on this Issue, as the Act’s Overall Purpose Is Fully 
Accomplished by the District Court’s Interpretation 
of Section 805 (a) 


. The Board’s Determination of Non-Affiliation Without 


a Hearing Did Not Violate Its Rules of Practice and 
Procedure 


II. The Board’s Determination of February 27, 1962, Should 
Not Be Set Aside, Since Detailed Findings of Fact Were 
Not Required and Since, in any Event, Appellant Lacks 
Standing To Challenge That Determination 


A. 


B. 


The Determination Need Not Be Supported by Detailed, 
Adjudicatory Type Findings of Fact 


Appellant Lacks Standing to Challenge the Board’s 
Determination of Non-Affiliation 


Concluson 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES, 
WATERMAN STEAMSHIP CORPORATION, SEA-LAND 
SERVICE. INC., AND McLEAN INDUSTRIES, INC. 


COUNTERSTATEMENT OF CASE 


This is an appeal by the intervening plaintiff below, 
a domestic coastwise carrier by water, from two deci- 
sions of the District Court (J.A. 45, 74), the first of 
which granted, in part, appellees’ motions to dismiss 
the complaint and the second of which granted appel- 
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lees’ motions for summary judgment on the remaining 
undismissed counts of the complaint. 


Appellant asserts that the execution of an operating- 
differential subsidy contract between Waterman 
Steamship Corporation (hereinafter Waterman) and 
the Maritime Subsidy Board (hereinafter Board) 
should have been enjoined by the court below because 
(1) the Board did not hold a hearing before deter- 
mining that Waterman would not be affiliated with 
any domestic carrier within the meaning of Section 
805(a) of the Merchant Marine Act, 1936, 46 U.S.C. 
§ 1223(a), and (2) the Board’s determination was not 
supported by allegedly essential findings of facts. 


The following are the relevant facts: 


On January 30, 1957, Waterman, an unsubsidized 
foreign carrier by water, filed an application with the 
Board for an operating-differential subsidy contract 
covering its operations on certain foreign trade routes. 
Thereafter, it also applied for written permission 
under Section 805(a) of the Merchant Marine Act, 
1936, to continue the operations of two domestic affili- 
ates, Sea-Land Service, Ine. (hereinafter Sea-Land), 
and Waterman of Puerto Rico (hereinafter Puerto 
Rico). (J.A. 70.) That section expresses the Con- 
gressional policy that subsidy funds be confined to 
foreign operations and not to be used to support coast- 
wise or intercoastal operations. On September 12, 
1960, after hearings as required by the statute, the 
Board granted written permission for both affiliates to 
continue their operations subject to certain operating 
restrictions that were imposed by the Board as a con- 
dition of the permission granted. That decision con- 
tinues in force and would limit the operations of these 
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two domestic carriers if they remained affiliated with 
Waterman after it commenced to engage in subsidized 
operations. 


Following entry of the Board’s decision, however, 
Waterman submitted to the Board on June 8, 1961, an 
outline of a tentative plan for termination of the 
affiliation between Waterman and its domestic affili- 
ates, and the Board was asked whether the carrying 
out of the plan would serve to terminate any affiliation 
between Waterman and domestic carriers within the 
meaning of Section 805(a). (J-A. 78-81.) On August 
24, 1961, Waterman was advised in a letter from the 
Chairman of the Board that the carrying out of the 
plan as submitted would result in the termination of 
all affiliation between Waterman and domestic coast- 
wise or intercoastal carriers. (J.A. 82-83.) The out- 
line of the plan, as submitted to the Board, as well as 
the Board’s informal opinion, were both reproduced 
in the prospectus that was filed with the Securities 
and Exchange Commission. (J.A. 31-32.) As will be 
discussed below, the prospectus was filed in connection 
with a public offering of Waterman stock, which is an 
integral part of the plan for terminating the affili- 
ation. 


Shortly after the prospectus was filed, the A. H. 
Bull Steamship Company filed a complaint against 
appellees on October 9, 1961, seeking to enjoin the 
execution of the proposed subsidy contract on various 
grounds. (JA. 6-24.) After the appellees had moved 
to dismiss the complaint of plaintiff Bull (J.A. 25), 
appellant moved to intervene and filed its complaint 
on November 7, 1961. (J.A. 26-39.) Appellees also 
moved to dismiss appellant’s complaint. (J.A. 40.) 
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Appellees’ motions to dismiss were decided by the 
Court below in an opinion dated November 16, 1961. 
(J.A. 41-45.) There the Court granted the motions to 
dismiss except insofar as the complaint alleged error 
in the Board’s determination that Waterman was not 
affiliated with any concern in the domestic trade as 
defined in Section 805(a). Such a determination, said 
the Court, would be entitled to ‘‘a great deal of weight”’ 
and, if supported by substantial evidence, “may not 
be set aside, irrespective of what the Court might have 
done independently. In other words, there is no trial 
de novo on that issue, but merely the usual adminis- 
trative review to determine whether the finding of the 
Board is supported by substantial evidence.” (J.-A. 
44.) 


Thereafter, on January 11, 1962, Waterman sub- 
mitted the completed ‘‘Plan for Termination of Affili- 
tion with Domestic Operators” to the Board. (J.A. 
83-99.) The submission included a detailed descrip- 
tion of the various steps that had been taken, were 
being taken, and would be taken in carrying out the 
Plan and in accomplishing the disaffiliation. On Feb- 
ruary 9, 1962, Waterman made a second submission to 
the Board containing certain revised and executed affi- 
davits which had previously been submitted in pro- 
posed form. (J.A. 100-21.) 


The Plan for Termination of Affiliation is designed 
to end Waterman’s present affiliation with two do- 
mestic carriers. This affiliation exists because Water- 
man’s wholly-owned subsidiary, Puerto Rico, is a do- 
mestic carrier and because Waterman and another 
domestic carrier, Sea-Land, some of the preferred 
stock of which is owned by Waterman, are both subsi- 
diaries of McLean Industries, Inc. (hereinafter Indus- 
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tries), a publicly owned company. This present affili- 
ation may be diagrammed as follows: 


INDUSTRIES | 


SEA-LAND WATERMAN 


PUERTO RICO 


The Waterman/Puerto Rico affiliation will be termi- 
nated when Waterman sells all of its stock in Puerto 
Rico to Industries at the then book value of Puerto 


Rico. Prior to this sale, Waterman will have trans- 
ferred a sufficient number of its shares of Sea-Land 
preferred to Puerto Rico to satisfy a debt now owed by 
Waterman to Puerto Rico.* 


Waterman will then divorce itself from Industries. 
The first step of this divorce will consist of the pay- 
ment of a dividend to industries of Waterman’s earned 
surplus. This dividend will include all of Waterman’s 
vessels, its remaining preferred stock in Sea-Land, 
and other miscellaneous assets. On the date the affilia- 
tion is terminated, Waterman will distribute the final 
portion of its dividend to Industries, which dividend 
will consist of the balance of Waterman’s retained 
earnings as of that date. Thereupon, all of the out- 
standing Waterman common stock then owned by In- 


1 These transactions have already been carried out. 
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dustries will be purchased from Industries by inde- 
pendent underwriters for $1,750,069. At the same time, 
Waterman’s certificate of incorporation will be 
amended to increase Waterman’s authorized capital 
stock to 3,500,000 shares of $1 common stock and the 
reclassifying of shares purchased by the underwriters 
from Industries into 157,000 shares of the new stock. 
The undewriters will then purchase 1,743,000 shares 
of the new stock from Waterman. The stock will then 
be offered by the underwriters for sale to the general 
public pursuant to an offering registered with the 
Securities & Exchange Commission. Waterman will 
then purchase 25 vessels from Industries, making part 
payment in cash from the proceeds of the public stock 
underwriting and by assuming a first mortgage in- 
debtedness and giving a 5 per cent mortgage note 
which Industries will sell to a bank without recourse.” 


As a result of the carrying out of the Plan for 
Termination of Affiliation, Waterman will own 25 C-2 
cargo vessels and will have a working capital of ap- 
proximately $5,000,000 and a net worth of approxi- 
mately $13,000,000, which will meet the conditions of 
the Merchant Marine Act, 1936, for the execution of an 
operating-differential subsidy contract. When the 
Plan is carried out, the present parent company, Me- 
Lean Industries, Inc., will own all of the stock of the 
two domestic carriers, Sea-Land Service, Inc., and 
Waterman of Puerto Rico, which are presently affili- 
ated with Waterman, and will own none of the stock 


2 Industries will be required to maintain $1,500,000 on deposit 
at the bank as collateral security for payment of the note and 
interest. If the collateral is foreclosed, Industries will not be per- 
mitted to recover against Waterman. 
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of Waterman.? When the termination is thus accom- 
plished, the corporate structure will be as follows: 


INDUSTRIES WATERMAN 
PUERTO RICO SEA-LAND 


The Board, on February 27, 1962, after having con- 
sidered the Plan submitted on January 11, notified 
Waterman as well as appellant that it had made the 
following determination: 


‘Find and determine that there will be no common 
officers, directors, stockholders, employees or 


3 Pursuant to the public offering, the stock of Waterman will 
be owned by certain of its officers and directors and by the general 
public. All of the officers, directors, agents, and executives of 
Waterman who presently own stock in Industries will sell their 
stock so that none of them will own any stock in Industries. The 
officers, directors, agents, and executives of Industries, Sea-Land, 
Puerto Rico, and other companies in which Industries has an 
interest will own no stock in Waterman. Malcolm McLean will 
remain as President of Industries and Sea-Land. Neither he nor 
any other officer, director, agent, or executive of Industries, Sea- 
Land, Puerto Rico, or other company in which Industries has an 
interest will serve as an officer, director, agent, or executive, or in 
any other capacity of or have any pecuniary interest in Waterman. 
James K. McLean, the present President of Waterman, will remain 
as President of Waterman. He will sell his stock in Industries 
to Malcolm McLean at a price which, while greater than the quoted 
over-the-counter price, reflects the fair market value of the stock 
in the opinion of the buyer and seller. Neither James K. McLean 
nor any other officer, director, agent, or executive of Waterman 
will be an officer, director, agent, or executive of or will have any 
pecuniary interest in Industries, Sea-Land, Puerto Rico, or any 
other company in which Industries has an interest. 
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agents, or other arrangements, which would create 
any relationship within the meaning of the Mer- 
chant Marine Act of 1936, as amended, between 
Waterman Steamship Corporation and any per- 
son, firm or corporation which owns, operates, or 
charters directly or indirectly, any vessels engaged 
in domestic coastwise or intercoastal service if 
Waterman carries out in all respects material to 
the question of Section 805(a) the proposed Plan 
of Rearrangement dated June 8, 1961, as sup le- 
mented January 11, 1962.” (J.A. 129, 121-22. 


Thereafter, on March 28, 1962, appellees moved in 
the District Court for summary judgment on the 
ground that the Board’s conclusion was correct and 
supported by substantial evidence. (J.A. 66-68.) 
Appellant then filed a cross motion for summary judg- 
ment (J.A. 68-69) asking that the Board’s conclusion 
be set aside because the Board’s determination was not 
supported by adequate findings of fact and because it 
constituted a modification of the Board’s prior order 
granting permission for continued operations by the 
domestic affiliates and thus violated Rule 16 of the 
Board’s Rules of Practice and Procedure.* After oral 
argument on the cross motions for summary judgment, 
the Court below, per Hart, J., rejected appellant’s con- 
tention and granted appellees’ motions, finding: 


“that there is no genuine issue as to any mate- 
rial fact and that defendants are entitled to judg- 
ment as a matter of law because the determina- 
tion of the Maritime Subsidy Board of February 
27, 1962, is supported by substantial evidence and 


because in making said determination the Board 


4 On May 8, 1962, the complaint of A. H. Bull Steamship Co., 
the original plaintiff, was dismissed by stipulation, with prejudice. 
(J.A. 72-73.) 
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did not abuse its discretion or act arbitrarily or 
eapriciously.”’ (J.A. 73-74.) 


On June 8, 1962, appellant filed its Notice of Appeal. 
(J.A. 75.) 


STATUTE AND REGULATION INVOLVED 


The statute involved is Section 805(a) of the Mer- 
chant Marine Act, 1936, 49 Stat. 2012, 46 U.S.C. § 1223 
(a), which is set forth in full in Appendix A, infra. 
The administrative regulation involved is Rule 16(a) of 
the Rules of Practice and Procedure of the Maritime 
Subsidy Board, 46 C.F.R. § 201.261 (rev. ed. 1958), 
which is set forth in full in Appendix B, infra. 


SUMMARY OF ARGUMENT 


Appellant’s first contention is that the Maritime 
Subsidy Board was required to hold a hearing before 


determining whether the carrying out of the proposed 
Plan for Termination of Affiliation would effectively 
terminate an existing affiliation between appellee 
Waterman and two domestic operators. 


The first argument advanced in support of this con- 
tion is that Section 805(a) of the Merchant Marine 
Act, 1936, required the Board to hold such a hearing. 
The plain text of Section 805(a) stands firmly in the 
way of such a view. The Section requires a hearing— 
not on the issue of whether affiliation exists or has been 
terminated—but rather on whether the operations of 
a domestic affiliate will or will not result in unfair 
competition or prejudice to the objects and policy of 
the Act. Any doubt about the meaning of the statu- 
tory language is fully resolved by unusually clear legis- 
lative history and by the Board’s consistent interpre- 
tation of the Section. Moreover, the context in which 


10 


Section 805(a) must be read—the Merchant Marine 
Act, 1936—strengthens the conclusion that no hearing 
is required on this issue. The Act, which is essentially 
a developmental rather than a regulatory statute, com- 
mits the execution and administration of subsidy con- 
tracts to the Secretary of Commerce, who has delegated 
these functions to the Board, acting as the contracting 
agency of the government. Hearings are the exception, 
required only in particular and precisely described 
circumstances. 


Appellant also seeks to find the requirement for a 
hearing in the Board’s Rules of Practice and Proce- 
dure. In essence, that argument runs as follows: (1) 
The Board had previously imposed certain limitations 
on the domestic operations of Waterman’s affiliates; 
(2) Subsequently, the Board determined that if a pro- 
posed Plan for Termination of Affiliation were exe- 


cuted the existing affiliation would be effectively termi- 
nated; (3) The Board’s Rule 16(a) requires that hear- 
ings be held before an order may be altered, modified, 
or set aside; and (4) The second determination ‘‘modi- 
fied’? or “‘set aside”’ the first, and accordingly a hear- 
ing was required before it could be issued. 


This argument contains two fatal defects. First, the 
second order did not ‘‘modify’’ or ‘‘set aside”’ the first. 
Both orders remain in effect. If the proposed Plan is 
not carried out, the first order imposes limitations on 
the domestic operations of an admitted affiliate. If it 
is carried out, the second order says that, there no 
longer being an affiliation, Section 805(a) does not 
apply. Therefore, since the second order does not in 
any way set aside or modify the first order, Rule 16(a) 
is inapplicable. In addition, by the express terms of 
Rules 5(a) and 5(k), the Board’s Rules of Practice 


ll 


and Procedure are not applicable where, as here, no 
hearing is required by statute. 


Appellant’s second contention is that, even if no 
hearing was required, the Board’s resolution of the 
affiliation issue should be set aside because it was not 
supported by detailed findings of fact. Neither the 
governing law nor practical considerations support 
such a view: The law, as codified in the Administra- 
tive Procedure Act, requires such findings only when a 
statutory hearing is required; and as a practical mat- 
ter, requiring the Board to justify each of the many 
determinations made in the course of negotiating a sub- 
sidy contract by a recitation of the ‘‘evidence’’ con- 
sidered and of the logical steps by which it reached its 
conclusions would clog the administration of the sub- 
sidy program beyond all reason and necessity. 


The Court need not reach the question of whether 
findings are required, however, because this appellant 
lacks the standing to challenge the legal sufficiency of 
the Board’s determination. The Administrative Pro- 
cedure Act, Section 10(a), grants the right to seek 
judicial review only to those suffering a ‘‘legal wrong”’ 
‘as a result of agency action or to those who are ‘tad- 
ersely affected or aggrieved within the meaning of any 
relevant statute’? by that action. Appellant has suf- 
fered no legal wrong, and its standing as a competitor 
is insufficient to warrant review in the absence of au- 
thorizing language in the Merchant Marine Act, 
1936—the ‘‘relevant statute.” 
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ARGUMENT 
I. 


Nerruer Section 805(a) oF THE MERCHANT Marine 
Act, 1936, Nor THE PATTERN AND Poticy OF THE 
Act, Nor THE Marrrtme SuBsIDY Boarp’s RULES 
or PRACTICE REQUIRED THE Boarp To Hotp HeEar- 
INGS BEFORE CONCLUDING THAT APPELLEE WATER- 
man Wovtp Not BE AFFILIATED WITH Any Do- 
MESTIC CARRIERS. 


K. The language and the legislative nistory, of Section 805(a) establish 
that the Pras not required to hold hearings before deciding 
n. 


issues of 
Appellant argues that Section 805(a) requires the 
Board to hold a hearing on the issue of whether an 
applicant for an operating-differential subsidy contract 
is or is not affiliated with a domestic coastwise carrier. 
This argument, it should be noted, practically omits 
any reference to either the precise language or the un- 


usually explicit legislative history of the Section. 


Section 805(a) makes it unlawful for the Board ‘‘to 
award or pay any subsidy to any contractor ... if said 
contractor” or any affiliate of said contractor is ‘‘di- 
rectly or indirectly ... engaged in the domestic inter- 
eoastal or coastwise service . . . without the written 
permission of the... Board or the Secretary of Com- 
merce.’”? The Section then provides: 


“Every person, firm, or corporation having any 
interest in such application shall be permitted to 
intervene and the Board or Secretary shall give a 
hearing to the applicant and the intervenors. The 
Board or Secretary shall not grant any such appli- 
cation if the Board or Secretary finds it will result 
in unfair competition to any person, firm, or corpo- 
ration operating exclusively in the coastwise or 
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intercoastal service or that it would be prejudicial 
to the objects and policy of this chapter; Pro- 
vided, That if such contractor or other person 
above-described was in bona-fide operation as a 
common carrier by water in the domestic inter- 
coastal, or coastwise trade in 1935 over the route 
or routes or in the trade or trades for which appli- 
cation is made and has so operated since that time 
or if engaged in furnishing seasonal service only, 
was in bona-fide operation in 1935 during the sea- 
son ordinarily covered by its operation, except in 
either event, as to interruptions of service over 
which the applicant or its predecessor in interest 
had no control, the Board or Secretary shall grant 
such permission without requiring further proof 
that public interest and convenience will be served 
by such operation, and without further proceed- 
ings as to the competition in such route or trade. 

“Tf such application be allowed, it shall be un- 
lawful for any of the persons mentioned in this 
section to divert, directly or indirectly, any 
moneys, property, or other thing of value, used in 
foreign-trade operations, for which a subsidy is 
paid by the United States, into any such coast- 
wise or intercoastal operations; and whosoever 
shall violate this provision shall be guilty of a 
misdemeanor.”’ 


The operation of this Section is evident from its 
text. An applicant for a subsidy who is engaged, 
either directly or through an affiliate, in the domestic 
trade may not receive a subsidy, unless and until the 
Maritime Subsidy Board grants its ‘‘written permis- 
sion.” Before it may grant that permission, the Board 
must hold a hearing at which ‘“‘any interested person’’ 
is entitled to intervene and be heard. The permission 
may not be granted if it will cause unfair competition 
toa purely domestic operator or will otherwise be prej- 
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udicial to the objects and policy of the Merchant 
Marine Act. However, a subsidy applicant having 
‘“‘grandfather rights’’ in the dometsic operations is en- 
titled to the Board’s permission without a further 
showing. In any event, if a subsidy contractor who 
has received such permission diverts money or prop- 
erty from a subsidized foreign operation into a do- 
mestic operation, he is guilty of a misdemeanor. 


It is not difficult to understand why appellant barely 
mentions the statutory language in arguing that a 
hearing was required on the issue of affiliation. Until 
the Board has determined that there is an affiliation, 
there is no need to apply for ‘“‘written permission”’ 
and hence no need to hold a hearing. By its plain 
terms Section 805(a) limits the right of intervention 
and hearing to those ‘‘having any interest in such 
application’’—i.e., the application for permission for 
the continuation of domestic operations by the subsidy 
applicant or by an affiliate of the subsidy applicant. 
[Emphasis supplied.] That this is the correct inter- 
pretation of the statute is borne out in three ways by 
the specific language of Section 805 (a) itself. 


In the first place, the language which precedes the 
reference to “such application’? makes no reference to 
an “‘application”’; it speaks only of the ‘“‘written per- 
mission” of the Board. This in itself establishes that 
the “application” with respect to which the right of 
intervention and hearing is granted is an application 
for “written permission,”’ and not any other kind of 
application.’ The text of Section 805(a) contains two 


5 Further support for this view is found in the Board’s con- 
sistent interpretation of the Section as requiring an ‘‘application’’ 
for permission to continue the operation or affiliation. For example, 
the Board opened its opinion in American President Lines, Ltd., 
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other linguistic signposts that make it clear that the 
application referred to is the application for written 
permission. The first is the sentence which follows the 
grant of the right of intervention and hearing to any- 
one interested in ‘‘such application.’’ That sentence 
forbids the Board from granting ‘‘any such applica- 
tion’”’ if it will result in unfair competition to a do- 
mestic carrier or if it will be prejudicial to the objects 
and policy of the Act. It must be that this ‘‘applica- 
tion’”’ is the same one referred to in the preceding 
sentence. It must also be that the ‘“‘application”’ 
meant is the application for “‘written permission’’ and 
not, for example, the application for the subsidy. So 
interpreted, Section 805(a) says that no subsidy shall 
be granted to one whose affiliate engages in the do- 
mestic trade, except that the Board may hold a hearing 
and grant permission to continue the domestic opera- 
tion if it finds that no prejudice will flow from it. 


The grandfather clause embodied in Section 805(a) 
also makes it manifest that the ‘“‘application’’ is the 
application for permission to continue a domestic op- 
eration. It states that if the contractor was ‘‘in bona- 
fide operation as a common carrier by water in the 
domestic ... trade in 1935 over the route or routes or 
in the trade or trades for which application is made’’ 
and has continued that operation since then (except 
for interruptions over which it had no control), ‘“‘the 
Board or Secretary shall grant such permission”’ with- 
out further proceedings. [Emphasis supplied.] The 


2 
4 F.M.B. 436 (1954), by stating that American President Lines 
“has applied to the Board and the Maritime Administrator for 
written permissions under section 805(a) .. . for certain persons 
to serve on its board of directors and for a holding company or 
affiliate to maintain certain relationships with a concern that owns 
or charters vessels in the domestic intercoastal or coastwise service.’’ 
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latter-quoted portion demonstrates that the applica- 
tion referred to is the application for permission, since 
the mere existence of the appropriate service since 
1935 is hardly enough, by itself, to require that the 
subsidy be granted. Moreover, the portion first quoted 
is conclusive on the meaning of the word “Capplica- 
tion,’’ since the application for subsidy relates to the 
foreign service, not to the domestic service, whereas 
the quoted language refers to the domestic service 
“for which application is made.” 


Should any doubt remain that Section 805(a) re- 
quires a hearing only on the application for permission 
to continue a domestic operation, the startingly clear 
legislative history puts the issue to rest. 


As introduced in the House, the Merchant Marine 
Act, 1936, contained no prohibition against affiliation 
between domestic and foreign operations. 79 Cong. 
Rec. 9740, 10289 (1935). After having passed the 
House, a somewhat different version was referred to 
the Senate Committee on Commerce. 80 Cong. Ree. 
48 (1936). As originally drawn, this version also con- 
tained no prohibition against affiliation. However, as 
reported to the Senate by the Commerce Committee, 
§. 3500, which became known as the Committee Print, 
80 Cong. Rec. 4367 (1936), contained a new section 
529(b), which was to become Section 805 (a), and which 
read as follows: 


‘“‘No subsidy shall be awarded or continued to any 
contractor under this part if said contractor or 
any holding company, subsidiary, affiliate, or asso- 
ciate of such contractor, or any officer, director, 
agent, or executive thereof, directly or indirectly, 
shall own, operate or charter any vessel or vessels 
engaged in the domestic intercoastal or coastwise 


17 


service, or own any pecuniary interest, directly or 
indirectly, in any person or concern that owns, 
charters, or operates any vessel or vessels in the 
domestic intercoastal or coastwise service, without 
the written permission of the [U. S. Maritime] 
Authority. Such permission shall not be granted 
by the Authority until and unless an application 
in writing is filed therefor, and only when, after 
a public hearing, the Authority shall find that the 
public interest and convenience requires the grant- 
ing of such permission in whole or in part. Every 
person, firm, or corporation shall be permitted to 
intervene and be heard in connection with the hear- 
ing on such application. The Authority shall not 
grant any such application that causes unfair com- 
petition to any person, firm, or corporation operat- 
ing exclusively in the coastwise or intercoastal 
service ... [the ‘grandfather’ clause followed].” 
[Emphasis supplied.]° 


The above-quoted provision is identical with Section 


805(a), except that Section 805(a) does not contain 
the second (italicized) sentence. The purpose of that 
deletion was to eliminate the ‘“‘public interest and con- 
venience’’ standard from the determination of whether 
permission should be granted. There is no suggestion 
of a purpose to change the hearing requirement. In 
the process of drafting the change, however, the entire 
second sentence—which contained the first reference 
to “application” as well as the public interest stand- 
ard—was deleted, apparently by jnadvertence. This 
drafting oversight explains the mystery of the missing 
referent for ‘‘such application”’ in the next sentence. 


6 A revision of H.R. 8555, known as the Copeland-Guffey-Gibson 
Amendment, was substituted for the Committee Print of 8. 3500. 
80 Cong. Rec. 7399 (1936). That Amendment, which contained 
the present version of Section 805(a), was ultimately enacted 
as the Merchant Marine Act, 1936. 
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Thus it is that Section 805(a) means: ‘Such permis- 
sion shall not be granted by the Board until and unless 
an application in writing is filed therefor. Every per- 
son, firm, or corporation having any interest in such 
application shall be permitted to intervene and the 
Board shall give a hearing to the applicant and the 
intervenors.’? It could not be clearer that the hearing 
required by this section is on the application for writ- 
ten permission, and not on any other application or 
issue. 


B. The pattern of the Act does not require a hearing on this issue, as 
the Act’s overall purpose is fully accomplished by the District 
Court's interpretation of Section 805(a). 


Finding no support for its position in either the Jan- 
guage or the legislative history of Section 805(a), 
appellant is constrained to stand on the slippery ground 
of “the overall purpose of the legislation.” This argu- 
ment relies almost entirely on the decision in L. B. 
Wilson, Inc. v. FCC, 83 App. D.C. 176, 170 F. 2d 793 
(1948). In that case this Court construed Section 
312(b) [now Section 316(a), 47 U.S.C. § 316(a)] of 
the Communications Act of 1934 as requiring a hearing 
despite statutory silence on the point. Whatever the 
relevance of this Court’s finding as to Section 316(a) 
of the Communications Act to the proper interpreta- 
tion of Section 805(a) of the Merchant Marine Act of 
1936, the Wilson case is no longer law. It had been 
followed by this Court in WJR v. FCC, 84 App. D.C. 
1, 174 F.2d 226 (1948), where the party seeking a 
hearing presented only a question of law and was de- 
nied oral argument by the Commission. This Court 
reversed the Commission but was in turn reversed by 
a unanimous Supreme Court. 337 U.S. 265 (1949). 
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Not long after, this Court had before it the same issue 
that had been presented in Wilson, this time involving, 
as did Wilson, issues of both law and fact. The Court, 
in an opinion by Chief Judge Stephens, who had also 
written the Wilson and WJE opinions, held that no 
hearing was required in the light of the Supreme 
Court’s decision in WJR. American Broadcasting 
Co. v. FCC, 85 App. D.C. 343, 348, 179 F. 2d 487, 442 
(1949). 


Even if the Wilson reasoning had not been rejected 
in later cases, that decision would have to be read in 
the light of the Communications Act of 1934, the stat- 
ute whose “‘overall purpose”’ was there involved. The 
Communications Act “‘is a comprehensive scheme for 
the regulation of interstate communication.”? Benanti 
v. United States, 355 U.S. 96, 104 (1957). The admin- 
istration of the Act is entrusted to the Federal Com- 
munications Commission, an independent regulatory 
agency. Hearing requirements are common in the 
Commission’s exercise of its functions, including one 
of the basic foundations of the scheme of regulation: 
the Commission’s power to grant or deny licenses for 
the construction and operation of radio and television 
stations. 


By contrast, the principal function of the Merchant 
Marine Act, 1936, is ‘‘to foster the development and en- 
courage the maintenance of ...a merchant marine.” 
Section 101, 46 U.S.C. §1101. One of the principal 
methods by which this purpose is accomplished is the 
granting of operating-differential subsidies to U.S.- 
flag carriers engaged “in an essential service in the 
foreign commerce of the United States.”? Section 
601(a), 46 U.S.C. §1171(a). The power to execute 
and supervise such subsidy contracts is vested, not in 
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an independent regulatory agency, but in the Secre- 
tary of Commerce, who has in turn delegated that func- 
tion to the Maritime Subsidy Board and to its Chair- 
man, the Maritime Administrator? And under Section 
207, 46 U.S.C. § 1117, the Board and the Secretary 
‘may enter into such contracts, upon behalf of the 
United States, . .. as may, in its or his discretion, be 
necessary to carry on the activities authorized by this 
[Act] ...in the same manner that a private corporation 
may contract ....” 


Before it may grant an operating-differential sub- 
sidy, the Board is required to make a wide variety of 
determinations. For example, the subsidy applicant 
must possess the ‘‘ability, experience, financial re- 
sources, and other qualifications’’ necessary to enable 
him to “‘conduct the proposed operations”; and the 
making of the subsidy contract must be ‘‘necessary to 
place the proposed operations ...ona parity with those 
of foreign competitors”’ and be “reasonably calculated 
to carry out effectively the purposes and policy of this 
[Act].’” Sec. 601(a). These and many other determina- 
tions, which include issues of both “fact” and ‘“‘policy,”’ 
are made without a hearing. There is no provision for 
public hearings at the behest of either the subsidy 
applicant or any other person. See, ¢.g., Pacific Trans- 
port Lines, Inc., 4 F.M.B. 136 (1952). It is only with 
respect to specific and precisely defined issues that the 
Board is required by the Act to hold hearings. 


726 Fed. Reg. 7713 (1961). This power was initially vested in 
the United States Maritime Commission. Under Reorganization 
Plan No. 21 of 1950, 64 Stat. 1273, the Commission was abolished 
and many of its functions—both “regulatory’’ (Sec. 104) and 
“‘subsidy award and other functions’’ (Sec. 105)—were trans- 
ferred to the newly established Federal Maritime Board. The 
latter Board was abolished by Reorganization Plan No. 7 of 1961, 
75 Stat. 840, which transferred the subsidy functions to the Sec- 
retary of Commerce. 
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This is not to say, of course, that the Board is with- 
out power to hold hearings on issues on which the 
statute does not require a hearing. The Board is free 
to determine that the objectives of the Act will be more 
effectively secured by holding hearings and inviting 
testimony and other evidence on issues which are com- 
mitted to its discretion. An illustration is Section 804, 
46 U.S.C. § 1222, which prohibits the recipient of a 
subsidy from operating a foreign-flag vessel which com- 
petes with certain American-flag services. The Mari- 
time Administrator is empowered, ‘‘in his discretion” 
and “‘under special circumstances and for good cause 
shown,” to waive the prohibition of this section. Al- 
though waiver is expressly committed to the Adminis- 
trator’s discretion, and although Section 804 does not 
even mention a hearing, it has been the practice of the 
Administrator to order a public hearing before exer- 
cising his discretion. States Marine Lines, Inc., 6 
FMB. 71 (1960); Grace Line Inc., 4 F.M.B. 466 
(1954) ; American Export Lines, Inc., 4 F.M.B. 379 
(1954). Yet this practice of the Maritime Adminis- 
trator is surely no warrant for contending that, con- 
trary to the plain language of the Section, the Admin- 
istrator must hold a public hearing.* 


8 Section 804 also lays to rest appellant’s argument that the 
purpose of Section 805(a)—preventing the use of subsidy funds 
in a manner detrimental to domestic carriers—makes it ‘‘incon- 
ceivable’’ that Congress intended to deny such domestic carriers 
a hearing on the issue of affiliation. ‘‘The primary purpose of... 
[Section 804] was to prevent contractors receiving operating- 
differential subsidies from paying their associates and affiliates for 
services involving the use of foreign-flag vessels which compete 
with American-flag services.’’? States Marine Lines, Inc., 6 F.M.B. 
71, 77 (1960). Yet it could not be more obvious that Section 804 
requires no hearings at the instance of the American-flag operators 
sought to be protected. 
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The same is true of Section 605(c), 46 U.S.C. § 1175 
(ec), cited and heavily relied upon by appellant. That 
Section provides in part that no subsidy contract shall 
be awarded with respect to a vessel which is to operate 
on a line already served by two or more U. S. citizens 
with U. S. ships “‘if the Board shall determine the ef- 
fect of such a contract would be to give undue advantage 
or be unduly prejudicial” as among such citizens ‘‘un- 
less following public hearing”’ the Board finds it neces- 
sary to grant the subsidy “‘in order to provide adequate 
service by vessels of United States registry.’ Despite 
the fact, apparently conceded by appellant, that a pub- 
lic hearing is necessary only after the Board has deter- 
mined that the undue advantage or prejudice would 
exist, cf. American President Lines, Ltd. v. FMB, 112 
¥. Supp. 346 (D.D.C. 1953), the Board has consistently 
stated that the evidence of undue advantage or preju- 
dice must come from the competitors who claim such 
prejudice. See, ¢.9., Lykes Bros. S.S. Co., Inc., 4 
F.M.B. 455, 462 (1954) ; Grace Line Inc., 3 F.M.B. 731, 
737 (1952). But again, the fact that the Board has 
found, as a matter of convenience and more effective 
administration of the Act, that hearings on this issue 
are desirable hardly means that the Section requires 
hearings. Nor does appellant seem to disagree. While 
it twice refers to the Board’s ‘universal practice’’ in 
granting hearings on this Section 605(c) issue, it no- 
where contends that the Board is commanded by Con- 
gress to hold such hearings. 


° Yet on other issues embraced within this same section, the 
statute requires no hearing and none is provided by the Board. See, 
€.g., Lykes Bros. S.S. Co., Inc., 4 F.M.B. 153, 157 (1953) (whether 
there is “‘existing service’’ on the line which would be served by 
the subsidized vessel). 
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The general pattern of the Act reveals also that the 
Board’s supervisory function does not cease with the 
execution of the subsidy contract. Some of its addi- 
tional responsibilities grow out of a variety of terms 
and conditions which the Board is required to insert in 
any subsidy contract it executes. For example, under 
Section 801, 46 U.S.C. § 1211, the contract must in- 
clude provisions requiring that the contractor and its 
affiliated companies keep certain books and records, 
that the Secretary be authorized to examine such books 
and records, and that the contractor and its affiliated 
companies submit such additional financial statements, 
reports, and memoranda of fact “which in the opinion 
of the Secretary affect the financial results in, the 
performance of, or transactions or operations under, 
such contract.’? If a contractor or any of its affiliates 
wilfully fails to comply with any of these provisions, 
the Board or Secretary is granted the right to rescind 


the subsidy contract and relieve the United States of 
all further liability thereon. 


Other required contract provisions are detailed in 
Section 606, 46 U.S.C., §1176. They include, inter 
alia, provisions for periodic review of the amount of 
the subsidy and of the contractor’s profits from the 
subsidized operations (and recapture of profits in ex- 
cess of a stated amount). The contractor is also re- 
quired to operate as efficiently and economically as is 
consistent with wages and working conditions which 
may be incorporated in the contract. 


In addition, there are several provisions of the stat- 
ute which prohibit certain types of conduct by con- 
tractors. For example, under Section 803, 46 U.S.C. 
§ 1221, a contractor is generally not permitted to em- 
ploy a person or company to perform repair or supply 
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services if the contractor or any of its employees or 
directors (or their families) or affiliated companies 
‘cowns any pecuniary interest directly or indirectly’’ in 
the supplier or receives anything of value as a result 
of such employment. Similarly, Section 804, noted 
above, sharply restricts the possible relationships be- 
tween a contractor and foreign-flag operators. And, 
of course, Section 805(a), which is the core of this 
proceeding, contains restrictions on relationships be- 
tween contractors and domestic operators.” 


The Board is, of course, not without the means of 
obtaining the information it needs to carry out its 
many ‘‘policing’”’ functions under the statute. Per- 
haps most directly relevant to the affiliation question 
is Section 601(b), 46 U.S.C. §1171(b), which requires 
that an applicant for a subsidy submit ‘‘statements 
disclosing the names of all persons having any pecu- 
niary interest, direct or indirect, in such application, 
or in the ownership or use of the vessel or vessels, 
routes, or lines covered thereby, and the nature and 
extent of any such interest, together with such financial 
and other statements as may be required by the... 


10 The continuing supervision of the affiliation question is also 
provided by Article IT-15 of the subsidy contract which Waterman 
will execute once the subsidy is finally approved: (46 C.F.R. 
§ 290.11 (Supp. 1962) ) 


“<Coastwise or Intercoastal Service. Neither the Operator, 
nor any holding company, subsidiary, affiliate, or associate 
of the Operator, nor any officer, director, agent, or executive 
thereof shall, without the permission of the United States 
granted pursuant to Section 805(a) of the Act, directly or 
indirectly, own, operate, or charter any vessel or vessels en- 
gaged in the domestic intercoastal or coastwise service, or own 
any pecuniary interest, directly or indirectly, in any person 
or concern that owns, charters, or operates any vessel or 
vessels in the domestic intercoastal or coastwise service . . ..”” 
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Board.’? The willful making of an untrue statement 
of a material fact in any of such treatments constitutes 
a misdemeanor, which, under Section 806(b), 46 U.S.C. 
§ 1228, can result in fine, imprisonment, and a five-year 
ineligibility to receive subsidies under the Act.” 


Even broader and more continuing authority to ob- 
tain necessary information is found in Section 214, 
46 U.S.C. § 1124, which empowers the Board and the 
Secretary to issue subpoenas and require the produc- 
tion of documents which are relevant or material to 
‘‘any investigation which, in the opinion of the . . 
Board or the Secretary of Commerce, is necessary 
and proper in carrying out the provisions of this chap- 
ter....’’ The Section also provides for enforcement 
of such subpoenas by the district courts.” 


It is thus clear that the recipient of a subsidy is not 
free from supervision and control by the Board once 
the subsidy contract is executed. It is also clear that 
the Board cannot (and does not) consider itself re- 
lieved of responsibility by the execution of the con- 
tract. Finally, the Board’s far reaching powers of 
investigation arm it with all of the weapons necessary 


11 In addition, the subsidy contract which Waterman would exe- 
cute provides, in Article II-34(b), that: 


“Tf the Operator shall commit a wilful breach of any of 
its material obligations hereunder and the United States shall 
determine to terminate this agreement by reason thereof, no 
payments shall be received or retained by the Operator with 
respect to any voyage terminating after such breach, and upon 
demand by the United States the Operator shall forthwith pay 
over to the United States any sums theretofore received by it 
under this agreement with respect to any such voyage.”’ 


12 And see generally Subpart S of the Board’s Rules of Practice 
and Procedure, entitled ‘‘Non-Adjudicatory Investigations.’’ 46 
C.F.R. §§ 201.291-.302 (Supp. 1962). 
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to the discharge of those responsibilities, including the 
responsibility of preventing the evils at which Section 
805(a) is directed. Thus, in the overall statutory 
scheme the question of affiliation between domestic and 
foreign operators is one of the numerous issues that 
is left to the determination of the Board, without any 
requirement of a hearing.” In the special situations 
in which Congress considered it necessary that a public 
hearing be held for the full development of the facts 
or for the protection of specific classes of persons, it 
required such a hearing in explicit and precise lan- 
guage. But those situations are rare. In the case of 
Section 805(a), the Congressional policy is fully ex- 
ecuted by providing a hearing whenever permission is 
sought for a subsidized carrier to continue domestic 
operations through its affiliated, unsubsidized, domestic 
earrier. In such circumstances the statute recognizes 


that the competitors of the unsubsidized domestic car- 
rier can contribute information with respect to their 
own operations which is essential to the Board’s con- 
sideration of the issue of unfair competition. Accord- 
ingly, such competitors are given full rights to a hear- 
ing and every opportunity to present relevant data and 
information to the Board. 


This, however, is not such a case. Waterman, the 
applicant for subsidy, does not seek permission to con- 
tinue a domestic operation. Instead, it proposes to 
terminate its affiliation with the domestic operator. 
Accordingly, the findings noted above which the Board 


13 There is of course nothing to prevent appellant Seatrain or 
any other competitor from bringing what it deems relevant infor- 
mation to the attention of the Board. Moreover, Section 810, 46 
U.S.C. § 1227, provides that a domestic operator may bring an 
action for treble damages if it claims injury as a result of prac- 
tices of a subsidy contractor. 
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would be required to make if the domestic operation 
were to continue need not be made and the hearing 
which would be necessary to develop a basis for those 
findings need not be held. Here Congress has author- 
jzed the Board through use of its own processes and 
procedures to determine whether there is any affiliation 
between a subsidized operator and a domestic carrier. 
Only if the Board resolves that question in the affirma- 
tive do the hearings and findings provided for in Sec- 
tion 805(a) come into play. If the Board’s conclusion 
is in the negative, as it is here, there is no occasion 
for a hearing because there is no necessity of making 
the findings required in Section 805(a). 

Finally, it should be noted that the ‘‘suitability”’ of 
an issue for quasi-judicial determination is not, as ap- 
pellant seems to suggest, a relevant consideration. In- 
stead, it is the command of Congress that controls. 


Eastern Airlines, Inc. v. CAB, 87 App. D.C. 331, 185 
F. 2d 426 (1950), vacated as moot, 341 U.S. 901 (1951). 
As succinctly stated by Judge Prettyman in WJE v. 
FCC, supra, whose dissenting views were upheld by 
the Supreme Court: 


“We are not discussing the desirability of a hear- 
ing. We are concerned only with whether a hear- 
ing was required. Courts are without power to 
require a hearing in an administrative proceeding 
unless a hearing is required by the Constitution, 
a statute, a valid administrative regulation, or a 
binding contractual agreement. No matter how 
desirable a hearing may be in the premises, or how 
greatly a hearing might facilitate sound disposition 
of a controversy, the courts cannot compel it, un- 
less there be some requirement for it other than 
the court’s own view. The courts cannot require 
an administrative agency to do that which is 
merely patently desirable. They can require only 
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that the agency comply with the Constitution, the 
statutes, and its legal obligations.” (84 App. D.C. 
at 19, 174 F. 2d at 244.) 


C. The Board's determination of non-affiliation without a hearing did 
not violate its rules of practice and procedure. 


Appellant grounds its second hearing argument on 
Rule 16(a) of the Board’s Rules of Practice and Pro- 
cedure. That rule provides as follows: 


“Upon petition or its own motion, the Board may 
at any time after reasonable notice, reopen any 
proceeding under this part for rehearing, re- 
argument or reconsideration and, after oppor- 
tunity for hearing, may alter, modify, or set aside 
in whole or in part its report of findings or order 
therein if it finds such action is required by 
changed conditions in fact or law or by the public 
interest.” 46 O.F.R. § 201.261 (rev. ed. 1958). 


Appellant points to this rule as a separate reason 
for its position that the Board must hold a hearing in 
order to conclude that the present affiliation will termi- 
nate. Specifically, appellant argues that the rule re- 
quires the Board to have provided an “opportunity for 
hearing” before it could have ““modified”’ or “‘set aside” 
its Section 805(a) order of September 12, 1960, in 
which it imposed limitations on the continued oper- 
ation of Waterman’s domestic affiliates. The complete 
answer to this argument is that the Board has not 
modified or set aside its order of September 12, 1960. 
In that order the Board held that Waterman’s domes- 
tic affiliates could continue to operate subject to certain 


14 These rules were originally promulgated by the predecessor 
of the present Maritime Subsidy Board and were continued in 
effect by order of the Secretary of Commerce. See 26 Fed. Reg. 
7718 (1961). 
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service restrictions. 6 F.M.B. 115 (1960). That order 
still stands. It has not been modified, and no modifica- 
tion has been sought by Waterman or anyone else. As 
a result, if the present affiliation has not been termi- 
nated on the execution of the proposed subsidy con- 
tract, the prior Section 805(a) order will apply and 
the operation of Waterman’s domestic affiliates will be 
subject to the limitations therein imposed. Any other 
result would make the subsidy award illegal. 


In its order of February 27, 1962, the Board did not 
conclude that the outstanding Section 805(a) permis- 
sion was modified. All that the Board did was to decide 
that the carrying out of the Plan considered by the 
Board would effectively terminate the affiliation as of 
the award of the subsidy. 


Consider, for example, the situation that would be 
posed if Waterman had submitted its proposed Plan 


for Termination of Affiliation at the time of filing its 
application for a subsidy. In that event, no occasion 
for a Section 805(a) application and order need have 
arisen, and it would be quite obvious that an order of 
the Board deciding that the Plan would effectively 
terminate the affiliation would not fall within Rule 
16(a). The fact that this hypothetical situation is, in 
substance, no different from the present case demon- 
strates the artificiality of appellant’s Rule 16(a) argu- 
ment. Nothing has been modified and there has been 
no “rehearing, reargument, or reconsideration” of the 
service limitations that will apply should the present 
affiliation continue after the execution of the subsidy 
contract. 


Further refutation of appellant’s argument that the 
Board has violated its own Rules is found in Rule 
5(k), which appellant conveniently overlooks. That 
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rule provides that ‘applications for operating-differ- 
ential subsidies . . . shall conform to the requirements 
set forth in the various general orders and other rules 
of the Board specifically provided therefor. These 
rules of procedure shall apply where a statutory hear- 
ing is required in connection with such applications.” 
46 C.F-R. § 201.71 (rev. ed. 1958). [Emphasis sup- 
plied.] Similarly, Rule 5(a) provides that “‘proceed- 
ings are commenced .. . by the filing of an applica- 
tion for government aid, or other relief, the processing 
of which necessitates a statutory hearing.” 46 C.F.R. 
§ 201.61 (rev. ed. 1958). [Emphasis supplied.] 


By their own terms, therefore, the Board’s Rules of 
Practice (including Rule 16(a)) apply only when a 
“statutory hearing is required.”” Thus, the circularity 
of appellant’s hearing argument is complete—unless 
Section 805(a) requires a hearing to determine that no 


affiliation will exist as of the subsidy award, the Rules 
of Practice are by their own terms inapplicable. 


It should be noted that appellees do not question 
the general authority of the many cases cited by ap- 
pellant for the proposition that an administrative 
agency is bound to proceed in accordance with its own 
rules and regulations. But those cases are simply not 
applicable to a situation, as here, in which (1) the 
Board’s Rules do not even apply, and (2) even if they 
did the specific Rule relied on does not apply. 
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II. 


Tue Boarp’s DETERMINATION OF FEBRUARY 27, 1962, 
SxHovutp Nor Br Ser Asws, Since DreratLep FInp- 
INGS OF Fact WERE Nor REQUIRED AND Srncz, In 
Any Event, ApreLLant Lacks STANDING To CHAL- 
LENGE THAT DETERMINATION 


KR. The determination need not be supported by detailed, adjudicatory 
type findings of fact. 


Appellant argues that even if no hearing was re- 
quired the Board’s conclusion of no affiliation must be 
set aside because it is not supported by the kind of 
detailed findings required by Section 8(b) of the Ad- 
ministrative Procedure Act, 5 U.S.C. § 1007(b).* That 
Section calls for the submission of proposed findings 
and conclusions, or exceptions to the recommended de- 
cision, and states that the ‘‘record [before the agency ] 
shall show the ruling upon each such finding, conclu- 


sion, or exception presented. All decisions (including 
initial, recommended, or tentative decisions) shall be- 
come a part of the record and include a statement of 
(1) findings and conclusions, as well as the reasons or 
basis therefor, upon all the material issues of fact, law, 
or discretion presented on the record... .”” 


The error in appellant’s argument is that the re- 
quirement “‘that decisions shall ‘include a statement 
of (1) findings and conclusions,’’’ is inapplicable. 
“Hor it, in turn, is limited to a ‘hearing . . . required 


15 Before the court below appellant asserted that absent the kind 
of findings and conclusions required by Section 8(b) of the Ad- 
ministrative Procedure Act the Board’s action of February 27, 1962, 
no matter how well supported by the evidence, must be set aside. 
Although appellant no longer cites Section 8(b) of the Act, the 
judicial rule requiring such findings, upon which appellant does 
rely, is in fact the rule that was codified as part of Section 8(b). 
See 2 Davis, Administrative Law § 16.02 (1958). 
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to be conducted in conformity with section 7.’ ” Amer- 
ican Trucking Ass’ns v. United States, 344 US. 298, 
320 (1953). It is only when an adversary hearing is 
required to be held and conflicting proposed findings 
and conclusions are submitted by the parties, that an 
agency is required to indicate its ruling upon each of 
the findings it makes, and to include a statement of the 
reasons or basis for its selection of submitted findings 
and conelusions. This conclusion is made clear by the 
legislative history of Section 8. 

“Like section 7, upon which section 8 depends, 
[section 8] is supplementary to sections 4 and 5 
in cases in which agency action is required to be 
taken after hearing provided by statute and not 
otherwise excepted from the operation of sections 
4or 5.” (S. Rep. No. 752, 79th Cong., 1st Sess. 
23 (1945); H.R. Rep. No. 1980, 79th Cong., 2d 
Sess. 38 (1946).) 


Leading commentators have viewed Section 8 in the 
same manner. For a few of numerous examples, see 
2 Davis, Administrative Law § 16.02, at 437 (1958) ; 
Ginnane, “Rule Making,” “Adjudication” and Ex- 
emptions Under the Administrative Procedure Act, 95 
U. Pa. L. Rev. 621, 635 (1947). 


16'The same writer also examines what the word ‘‘hearing’’ 
meant when used in a statutory provision such as Section 602 of 
the Merchant Marine Act, 1936, 46 U.S.C. § 1172, which authorizes 
the granting of a subsidy ‘“‘after a full and complete investigation 
and hearing.’’ It was concluded that such a provision did not 
provide 
“for judicial review and no person has ever sought review. 
In view of the business or proprietary nature of such a pro- 
gram together with the powerful considerations of foreign 
and naval policy which inevitably underlie it, it may be 
doubtful whether Congress ever contemplated that the use 
of the word ‘hearing’ would impart into the administration 
of such a program all of the requirements of Section 5, 7 and 8 
of the Administrative Procedure Act.” Ibid. at 637. 
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The cases cited by appellant merely state the law 
as codified in Section 8(b) of the APA, #.e., that where 
an adjudicatory and adversary hearing is required, 
formal findings and conclusions are necessary. In vir- 
tually all of the cases cited, a hearing was required 
and held at the agency level.” Appellees do not con- 
test the proposition that in such circumstances de- 
tailed findings are required. Moreover, it is not the 
holding of hearings but the statutory requirement of 
hearings that makes findings necessary. In Bersoff v. 
Donaldson, 84 App. D.C. 226, 174 F. 2d 494 (1949), 
although not required by statute, a hearing conducted 
by an examiner was given a person accused of mail 
fraud. The Postmaster General found fraud. The 
appellants claimed they were not allowed to except 
to the examiner’s findings as provided by Section 8(b) 
of the Administrative Procedure Act. This Court 
affirmed the administrative determination, saying: 


“Tn our opinion these provisions of the Act do 
not apply to mail fraud orders as Section 5... 
{of the APA] confines the prescribed procedure 
to cases of adjudication ‘required by statute to be 


17 Moreover, in three of appellant’s cases, which involved review 
of FCC decisions following hearings, the statute governing review 
expressly required that the Commission file with the court ‘‘a 
full statement in writing of the facts and grounds relied upon by 
it in support of the order involved upon said appeal.’’ Communi- 
eations Act of 1934, Sec. 402(c), 48 Stat. 1093 (now 47 U.S.C. 
§ 402(d)). 

Nor is appellant’s citation of the Pacific Far East Dine case at 
all relevant. There are actually two cases. The first, 103 App. 
D. C. 104, 255 F. 2d 182 (1958), involves a totally different ques- 
tion. The second, 107 App. D. C. 155, 275 F. 2d 184 (1960), did 
involve Section 805(a), but the court was reviewing a Board 
denial of the ‘‘application” for ‘‘written permission’’ with re- 
spect to which appellee concedes a hearing is required by the 
Section. 
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determined on the record after opportunity for 
an agency hearing.’ The fraud order statutes do 
not in terms require a hearing. Therefore, we 
think, they do not come within the scope of the 
procedural provisions of the Administrative Pro- 
cedure Act. This conclusion is supported by the 
Act’s legislative history.” {Emphasis in the orig- 
jnal.] (84 App. D.C. at 227, 174 F. 2d at 495.) 


Appellant’s argument that the Board, in making its 
determination of February 27, 1962, was somehow re- 
quired to act as if it were undertaking statutory ad- 
judication, thus first runs aground on the fact that 
the challenged exercise of the Board’s authority was 
simply not administrative adjudication. 


Apart from the law, which is clear, there is also a 
practical consideration supporting appellees’ position. 
‘As discussed earlier, the negotiation and awarding of 
subsidy contracts to further the Merchant Marine of 
the United States, involves statutory adjudication at 
a few limited points in the contracting process. When 
these provisions are applicable, the Board holds ad- 
versary proceedings and makes specific findings and 
eonelusions on each of the contested issues. However, 
where no hearings are required by the statute, the 
Board may proceed to exercise its contracting and 
supervisory functions on the basis of direct negotia- 
tions with, and investigations of, the applicant. To 
require the Board to “‘dress up”? as adjudicatory find- 
ings and conclusions each of the many executive deter- 
minations that are involved in negotiating and award- 
ing subsidy contracts, would be to prolong the process 
of contract negotiation beyond all reason and necessity. 
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B. Appellant lacks standing to challenge the Board’s determination of 
non- nm. 


The law respecting standing to challenge administra- 
tive action has been codified in Section 10(a) of the 
Administrative Procedure Act, 5 U.S.C. § 1009(a),” 
which provides as follows: 


“Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed 
to agency discretion— 

“(a) Right of Review.—Any person suffering 
legal wrong because of any agency action, or ad- 
versely affected or aggrieved by such action within 
the meaning of any relevant statute, shall be en- 
titled to judicial review thereof.’’ 


It is elementary and well settled that a claim of ad- 
verse competitive effect does not create a “legal 
wrong.”’ Tennessee Electric Power Co. v. TVA, 306 
U.S. 118 (1989) ; Alabama Power Co. v. Ickes, 302 U.S. 
464 (1938). Therefore, because of the “‘case or con- 
troversy’’ limitation on Federal judicial power, private 
litigants claiming only such harm must point to a spe- 
cific Congressional grant of standing ‘‘as representa- 
tives of the public interest”’ before they will be allowed 
to challenge administrative action. Scripps-Howard 
Radio, Inc. v. FCC, 316 U.S. 4, 14 (1942) ; Associated 
Industries v. Ickes, 134 F. 2d 694 (2d Cir.) vacated as 
moot, 320 U.S. 707 (1943); see Jaffe, supra, at 274. 
In other words, they must bring themselves within the 
phrase “‘adversely affected or aggrieved . . . within the 
meaning of any relevant statute.’’ It is the italicized 
words that hold the key to the problem. For it is clear 


18 See Kansas City Power & Light Co. v. McKay, 96 App. D.C. 
273, 281, 225 F.2d 924, 932, cert. denied, 350 U.S. 884 (1955); 
Jaffe, Standing to Secure Judicial Review: Private Actions, 75 
Harv. L. Rev. 255, 287 (1961). 
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that one who claims an adverse competitive effect, al- 
though perhaps “adversely affected or aggrieved’’ in 
a general or abstract sense, is not so affected within 
the meaning of the APA, and hence is not entitled to 
judicial review, unless a “relevant statute’? confers 
upon him the status of one “‘adversely affected or 
aggrieved.” 


An example of such a statute is Section 402(b) of 
the Communications Act of 1934, 47 U.S.C. § 402(b). 
That Section lists several types of persons (e.g., ‘any 
applicant for a construction permit or station license, 
whose application is denied by the Commission’) and 
expressly permits such persons to appeal to this Court 
from decisions and orders of the FCC. More broadly, 
it grants the right of appeal to ‘‘any other person who 
is aggrieved or whose interests are adversely affected 
by any order of the Commission granting or denying 
any application described in paragraphs (1)-(4) of 
this subsection.”’ In the well-known case of FCC v. 
Sanders Bros. Radio Station, 309 U.S. 470 (1940), 
which of course preceded the APA, the Supreme Court 
held that this statute conferred standing upon a com- 
petitor of a licensee, who would otherwise have lacked 
the power to challenge the Commission’s grant of the 
license. 


The Merchant Marine Act, 1936, however, contains 
no provision comparable to Section 402(b) of the Com- 
munications Act, nor any other section which consti- 
tutes appellant as a person “adversely affected or 
aggreived’’ by the Board’s determination. It is abun- 
dantly clear, therefore, that appellant herein, not elaim- 
ing any “‘legal wrong,” has no standing to maintain 
this action. 
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Appellant may, however, point to Judge Holtzoff’s 
decision in American President Lines, Ltd. v. FMB, 
112 F. Supp. 346 (D.D.C. 1953), as support for the 
proposition that it does have standing to challenge the 
Board’s order here.” In that case the plaintiff sought 
to challenge the grant of a subsidy contract to two 
steamship lines with which plaintiff competed. Judge 
Holtzoff conceded that the plaintiff had suffered no 
legal wrong, but went on to hold that standing was 
conferred by the ‘‘adversely affected or aggrieved’’ 
language of Section 10(a) of the APA. The basis for 
that decision was the Sanders Bros. case, supra, in 
which the Supreme Court had before it the above-men- 
tioned Section of the Communications Act, which 
grants the right of review to ‘‘any other person who 
is aggrieved or whose interests are adversely affected”’ 
by certain orders of the FCC. Comparing this pro- 
vision of the Communications Act with Section 10(a) 
of the APA, and finding no distinction between them, 
Judge Holtzoff concluded that if the plaintiff-com- 
petitor in Sanders Bros. had standing, the plaintiff- 
competitor in American President also had standing. 


The defect in this conclusion is apparent from an 
examination of Section 10(a) of the APA. That Sec- 
tion as already noted, confers standing, not on a person 
who is merely ‘‘adversely affected or aggrieved,’’ but 
rather on a person ‘“‘adversely affected or aggrieved 
within the meaning of any relevant statute.’? It is 
only by ignoring the italicized language that Judge 
Holtzoffé’s decision can be sustained. This deficiency 


19 Although no standing argument is offered in appellant’s brief 
in this Court, appellant did successfully rely on the American 
President decision below. 
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has been pointed out by several commentators” and 
has been recognized by this Court. In Kansas City 
Power & Light Co. v. McKay, supra, plaintiffs sought 
to enjoin Federal officials and agents from executing 
a federally supported power program under the Rural 
Electrification Act of 1936, 7 U.S.C. §§ 901 et seq. 
Plaintiffs, who were competitors of the cooperatives 
which would have received the federal funds, attempted 
to predicate standing on Section 10(a) of the APA. 
This Court summarily rejected their argument: 


‘“Plaintiffs-appellants cite and rely on the view 
expressed in American President Lines v. Federal 
Maritime Board, D.C. D.C. 1953, 112 F. Supp. 
346, at page 349, which would in effect delete from 
Section 10(a) the phrase ‘within the meaning of 
any relevant statute’. That view cannot, of course, 
be accepted.” [Emphasis supplied.] (96 App. 
D.C. at 281, 225 F. 2d at 932.) 


Since this Court was unable to find any provision of 
the Rural Electrification Act—the ‘relevant statute”’ 
—which made the plaintiffs persons “Cadversely af- 
fected or aggrieved,” it found no standing and ordered 
the suit dismissed. 


20¢The difficulty with Judge Holtzoff’s analysis is that the 
Maritime Act ... under which the Federal Maritime Board made 
the challenged grants, contains no express provision authorizing 
appeals to the courts from such action by persons ‘adversely 
affected’ or ‘adversely aggrieved’. Hence, unlike the situation in 
the Sanders case [supra], the ‘relevant statute’ here does not accord 
judicial standing to this category of persons. Therefore, unless 
the plaintiff suffered a ‘legal wrong’. . . it would appear that it 
was without standing to challenge the Board’s grant.’’ Eisenberg, 
Judicial Standing in Subsidy Cases: Availability of Review Should 
be Expanded, 41 A.B.A.J. 718, 720 (1955) ; see Gellhorn & Byse, 
Administrative Law 242 (1954); Note, Competitors’ Standing to 
Challenge Administrative Action Under the APA, 104 U. Pa. L. 
Rev. 843 (1956). 
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In sum, it is abundantly clear that the only basis for 
appellant’s standing to bring this action, if it was not 
entitled to a hearing before the Board, is its status as 
a competitor of appellee Sea-Land. It is equally clear 
that such status is insufficient: 


“It is indisputable that the essence of plaintiffs’ 
complaint is the competition which they will suffer 
if the Government’s contracts are carried out. 
They can claim no other interest or injury. The 
defendants have not undertaken to regulate them 
in any way. They have not been ordered to aban- 
don any of their activities or to forego the expan- 
sion programs planned by them. They have not 
been subjected to any obligation or duty. Their 
sole interest and objective is to eliminate the 
competition which they fear. Controlling de- 
cisions of the Supreme Court, dealing with other 
electric power contracts of the Federal Govern- 
ment, establish that an interest of this kind is not 
sufficient to enable them to sue to enjoin execution 
of the power contracts and program of the Govern- 
ment. See Alabama Power Co. v. Ickes, 1938, 302 
U.S. 464, 58 S. Ct. 300, 82 L. Ed. 374; Duke Power 
Co. v. Greenwood County, 1938, 302 U.S. 485, 58 
S. Ct. 306, 82 L. Ed. 381; Tennessee Electric Power 
Co. v. T.V.A. 1939, 306 U.S. 118, 59 S. Ct. 366, 83 
L. Ed. 543.” (96 App. D.C. at 277, 225 F. 2d at 
928.) 


For these reasons, appellant has no standing to chal- 
lenge the Board’s determination of no affiliation. 


CONCLUSION 


Both of appellant’s attacks on the Maritime Sub- 
sidy Board’s determination of February 27, 1962, 
should be rejected. The Board was not required either 
by Section 805(a) of the Merchant Marine Act or by 
its own Rules to conduct a hearing, and its determina- 
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tion, not being the result of a hearing required by 
statute, need not be supported by detailed findings of 
fact. For these reasons, the decision of the District 
Court should be affirmed, or, alternatively, that portion 
of its decision holding that no hearing was required 
should be affirmed and the remainder of its decision 
should be vacated and remanded with instructions to 
dismiss the complaint on the ground that appellant 
lacks standing to challenge the Board’s determination. 


Respectfully, 


Dantev M. GriBBon 
RosertT L. RANDALL 
Joun BE. VANDERSTAR 
701 Union Trust Building 
Washington 5, D. C. 
Attorneys for Appellees 
Waterman Steamship 
Corporation, 
Sea-Land Service, Inc., 
McLean Industries, Inc. 


Of Counsel: 


Covixeton & BURLING 
701 Union Trust Building 
Washington 5, D. C. 


ARMBRECHT, JACKSON, 
McConnett & DEMovy 
Merchants National Bank 
Building 
Mobile, Alabama 


September 29, 1962 
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APPENDIX A 


SECTION 805(a) OF THE MERCHANT MABINE ACT, 1986, 49 STAT. 
2012, 46 U.S.C. § 1228(a) 


§ 1223. Forbidden practices relating to coastwise service, 
salaries, officers, and employees. 


(a) Foreign trade subsidy contractor engaging in coast- 
wise or intercoastal trade. 


It shall be unlawful to award or pay any subsidy to any 
contractor under authority of sections 1171-1182 of this 
title, or to charter any vessel to any person under sections 
1191-1206 of this title, if said contractor or charterer, or 
any holding company, subsidiary, affiliate, or associate of 
such contractor or charterer, or any officer, director, agent, 
or executive thereof, directly or indirectly, shall own, oper- 
ate, or charter any vessel or vessels engaged in the domestic 
intercoastal or coastwise service, or own any pecuniary 
interest, directly or indirectly, in any person or concern: 
that owns, charters, or operates any vessel or vessels in 
the domestic intercoastal or coastwise service, without the 
written permission of the Federal Maritime Board or the 
Secretary of Commerce. Every person, firm, or corpora- 
tion having any interest in such application shall be per- 
mitted to intervene and the Board or Secretary shall give 
a hearing to the applicant and the intervenors. The Board 
or Secretary shall not grant any such application if the 
Board or Secretary finds it will result in unfair competi- 
tion to any person, firm, or corporation operating exclu- 
sively in the coastwise or intercoastal service or that it 
would be prejudicial to the objects and policy of this 
chapter: Provided, That if such contractor or other person 
above-described or a predecessor in interest was in bona- 
fide operation as a common carrier by water in the domestic, 
intercoastal, or coastwise trade in 1935 over the route or 
routes or in the trade or trades for which application is 
made and has so operated since that time or if engaged in 
furnishing seasonal service only, was in bona-fide operation 
in 1935 during the season ordinarily covered by its opera- 
tion, except in either event, as to interruptions of service 
over which the applicant or its predecessor in interest had 
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no control, the Board or Secretary shall grant such per- 
mission without requiring further proof that public interest 
and convenience will be served by such operation, and with- 
out further proceedings as to the competition in such route 
or trade. 


If such application be allowed, it shall be unlawful for 
any of the persons mentioned in this section to divert, 
directly or indirectly, any moneys, property, or other thing 
of value, used in foreign-trade operations, for which a 
subsidy is paid by the United States, into any such coast- 


wise or intercoastal operations ; and whosoever shall violate 
this provision shall be guilty of a misdemeanor. 
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APPENDIX B 


EXCERPTS FROM RULES OF PRACTICE AND PROCEDURE BEFORE 
THE MARITIME SUBSIDY BOARD, 46 C.F.R. §§ 201.1 et seq. 


Rule 5(a) [§ 201.61] Proceedings. Proceedings are com- 
menced by filing a complaint with the Board, by order to 
show cause, by order of investigation upon protest against 
rates, agreements, etc., by order of the Board upon peti- 
tion or upon its own motion, or by the filing of an applica- 
tion for government aid, or other relief, the processing of 
which necessitates a statutory hearing. 


Rule 5(k) [§ 201.71] Applications for government aid. 
Applications for operating-differential subsidies, charter of 
government-owned vessels, and other types of government 
aid shall conform to the requirements set forth in the 
various general orders and other rules of the Board spe- 
cifically provided therefor. These rules of procedure shall 
apply where a statutory hearing is required in connection 
with such applications. 


Rule 16(a) [§ 201.261] Reopening by Board and modifi- 
cation or setting aside of report or order. Upon petition 
or its own motion, the Board may at any time after reason- 
able notice, reopen any proceeding under this part for 
rehearing, reargument or reconsideration and, after oppor- 
tunity for hearing, may alter, modify, or set aside in whole 
or in part its report of findings or order therein if it finds 
such action is required by changed conditions in fact or law 
or by the public interest. 
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REPLY BRIEF OF SEATRAIN LINES, INC. 


SUPPLEMENTAL STATEMENT 


The briefs filed by appellees seriously distort many of the legal 
principles relied upon by appellant in its brief in chief. In view of ap- 
pellees' misinterpretation of the legislative history, their misconception 
of the legal requirements imposed upon administrative agencies of making 
basic findings and their introduction of the issues of Appellant's standing 
to challenge and the reviewability of the Board's order of February 27, 
1962, it is necessary for appellant to submit this reply brief for clari- 
fication of the issues now before the Court and to answer those issues 
raised for the first time in Appellees’ briefs. 


ARGUMENT 
I 


THE LANGUAGE AND LEGISLATIVE HISTORY OF 
SECTION 805(2) OF THE MERCHANT MARINE ACT 
OF 1936 AND THE OVERALL POLICY OF THAT 
ACT, CONTRARY TO APPELLEES' ASSERTIONS, 
SUPPORT APPELLANT'S RIGHT TO A HEARING 


Appellees argue that Appellant has ignored the precise language 
and unusually explicit legislative history of Section 805(a) of the Merchant 
Marine Act of 1936 in urging that the Board was required to hold a hearing 
on the question of whether a subsidy applicant and a domestic operator 
are affiliated within the meaning of that section. Appellees then proceed 
to demonstrate the precision of language and unusually explicit legis- 
lative history of Section 805(a) by a tortuous interpretation of the statute 
heavily buttressed by speculation as to drafting oversights and inadvertent 
omissions of language by the drafters of the legislation. All that Appellees 
prove after their linguistic exercise is that the legislative history and 


language of Section 805(a) clearly demand a hearing on an application 


by a subsidy applicant for permission under that section to continue 
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affiliation with a coastwise carrier. Having reached this conclusion, 
Appellees illogically conclude, without further support, that Appellant 
is entitled to no hearing on the more fundamental question of affiliation 
itself. | 


Appellees studiously avoid the clear legislative history set out in 


Appellants' brief which demonstrates that Section 805(a) was designed to 
protect coastwise carriers from the diversion of subsidy revenues that 
might occur when a prohibited relationship exists between a coastwise 
carrier and a subsidized operator. To read the legislative history in 

the manner suggested by Appellees sacrifices Seatrain's statutory right 
to protection to the ex parte negotiations between the Board and subsidy 
applicant whose possible affiliation with a coastwise carrier is the very 
problem that the statute aims at solving. To allow the Board and the 
subsidy applicant to unilaterally determine the applicability of the section 
is simply basically at odds with the clearly expressed purpose of Section 
805(a), which is to protect the coastwise carrier (and not as Appellees 
seem to suggest, the subsidy applicant) from unlawful and = com- 
petition. | 


Appellees further contend that the overall pattern of the Act also 
compels the conclusion that appellant was not entitled to a hearing on the 
issue of affiliation. They suggest that since the principal function of the 
Merchant Marine Act of 1936 is to foster the development and encourage 
the maintenance of the Merchant Marine (see Section 101 46 U.S.C. 1101), 
Congress intended the Board to function solely through the eee of 
executive discretion with little or no recourse to conventional standards 
of due process. In support of this position Appellees refer to numerous 
determinations made by the Board without a hearing under other sections 
of the statute which concededly are left to the executive discretion of the 
agency. | 
| 

The fallacy in this argument is aptly indicated by the following 
familiar but specious syllogism: | 
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"Some dogs have fleas, 
This is a dog, 
Therefore, this dog has fleas.” 

While it is clear that the Merchant Marine Act of 1936 grants to 
the Secretary of Commerce, and through him to the Maritime Subsidy 
Board, the right to determine many issues without provision for public 
hearings, this Court should carefully note that those issues of either 
fact or policy which are committed to the complete discretion of the 
Board are determinations which relate to the furtherance of the general 
policies of the Act or to the suitability and qualifications of a subsidy 
applicant. Thus, the Board is empowered to determine without notice 
or hearing what is an essential service in the foreign commerce of the 
United States and whether the operation of vessels is required to meet 
direct foreign Flag competition. It determines the ability, experience, 
and financial resources and other qualifications of the subsidy applicant 
without a hearing. These determinations are clearly related to the 
proper implementation of the general policies expressed in the Act and 
some are designed to insure that only qualified carriers obtain subsidy 
funds. When, however, the award of a subsidy touches an area which 
will affect the private rights and interests of either coastwise shippers 


or competitors of a subsidy applicant on foreign routes [as in § $ 805(@) 


and 605(cj, the Congress imposed procedural safeguards for the pro- 
tection of such carriers. Certainly these provisions are not meaningless. 
They are intended to permit the interested party to adequately represent 
and protect his interests before the Board. 


To buttress their argument that no hearing is required on the question 
of affiliation, Appellees contend that the regulatory functions and policing 
powers of the Board under Section 601(b) 46 U.S.C. 1171, Section 214, 

46 U.S.C. 1124, etc., are sufficient to adequately protect the interests 
of coastwise carriers. But, as apparently even Appellees recognize, 

Congress intended to afford coastwise carriers additional protection 

when it enacted Section 805(a) of the Merchant Marine Act of 1936. 
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Certainly the Congress, if it desired, could have also committed the 
determination of unfair competition to coastwise carriers to the executive 
discretion of the Board. The fact of the matter, however, is that it did 
not do so. What it did do was to establish notice and hearing procedures 
whereby coastwise carriers are protected from the adverse competitive 
consequences that might result from the relationship between a subsi- 
dized operator and a coastwise carrier. | 


In its brief in chief Appellant relied on L. B. Wilson, Inc. v. F.C.C., 
83 U.S. App. D.C. 176, 170 F.2d 793 (1948) in support of its position that 
a reasonable interpretation of Section 805(a) required that a hearing be 
held on the threshold question of whether a particular subsidy applicant 
and a coastwise carrier are affiliated. Appellees seek to avoid the 
holding of this case by attempting to distinguish the Communications 
Act and the Merchant Marine Act of 1936 on the ground that the former 
is regulatory in nature, while the latter is purely developmental. This 
argument, insofar as it is pertinent at all failsin view of the fact that 
the Merchant Marine Act has both regulatory and developmental purposes. 
Indeed, some of the regulatory functions of the Board are delineated by 
Appellees themselves in their own briefs; and of course Section 805(a) 
on its face is regulatory in nature. | 


Appellees further seek to avoid the reasonable construction of 


Section 805(a) dictated by the Wilsoncase, supra, by suggesting that 
the case is no longer law in this jurisdiction. This Court in Harbenito 
a, 


Broadcasting Company v. Federal Communications Commissio n, 94 U.S. 
App. D.C. 329, 218 F.2d (1954), completely disposed of Appellees’ argument. 
In that case the Commission argued on the basis of the cases here cited 
by Appellees that Wilson was no longer law. This Court (Prettyman, J.) 
held: 


| 
"First, considering Wilson's appeal, we agree | 
that the decision and opinion in L. B. Wilson, Inc. v. 
Federal Communications Comm., supra, are still good | 
law in So far as pertinent here; they were not modified, 
in respects here pertinent, by the subsequent WJR cases 
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either in the Supreme Court or in this court. This 

court was unanimous in the view that, if a petition 

for reconsideration of a construction permit states 

facts which raise a substantial question as to ob- 

jectionable interference with an existing license, the 

petitioner is entitled to a hearing.” 
The reason for this decision is of course clear upon a close reading of 
WIR v. Federal Communications Commission, 84 U.S. App. D.C. 1, 174 
F.2d 226 (1948), reversed, 337 U.S. 265, 69 S.Ct. 1097 (1949), and ABC 
vy. Federal Communications Commission, 85 U.S. App. D.C. 343, 179 F. 
2d 437 (1949). In Wilson this Court held that one entitled to protection 
from objectionable interference was entitled to a hearing on the ques- 
tion of the existence of such interference. However, the facts alleged 
before the Commission in WJR and ABC were insufficient on their face 
to constitute objectionable interference. The precise holding in the 
Supreme Court in WJR was limited to the particular facts then before 
the Court, on the basis of which the Court found that the "broad consti- 


tutional ruling of the court below cannot be sustained” (337 U.S. 265). 
Significantly, appellees fail to note that in both the cases cited by them 
complainants’ allegations were at least considered and passed upon by 
the Commission. In the case now before the Court the Board utterly 


failed to accord Seatrain even this most rudimentary form of due 
process. In addition, here as in Wilson the facts, i.e., the current 
affiliation of the companies, the long historical business relationships 
between them, the creditor-debtor aspect of part of the plan of alleged 
disaffiliation and the family ties between the execution of the various 
companies raise a substantial question as to unlawful affiliation on 
which Appellant is entitled to a hearing. 
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THE BOARD'S DETERMINATION OF NON-AFFILIATION | 

CONSTITUTES A MODIFICATION OF ITS ORDER OF 

SEPTEMBER 12, 1960 AND THEREFORE A HEARING 

WAS REQUIRED UNDER RULE 16 OF THE BOARD'S 

RULES OF PRACTICE AND PROCEDURE 

Appellees contend that the Board's order of February 27, 1962 

does not modify or set aside the Board's order of September 12, 1960 
and that therefore no hearing was required under Rule 16(a) of the Board's 
Rules of Practice and Procedure [46 C.F.R. § 201.261 (Revised Ed. 1958)]. 
In effect, Appellees would argue that both orders are outstanding and 
have not been modified in any respect. The Government suggests (Brief, 
p. 2) that "that decision [the decision of September 12, 1960] remains in 
effect and limits the operation of the two domestic carriers if their af- 
filiation with Waterman continues after Waterman commences subsidized 
operations." 


This approach of Appellees ignores the sole purpose of the ex parte 
proceeding which resulted in the Board's determination of February 27, 
1962. That purpose was simply to enable Sea-Land to conduct unlimited 
operations in competition with Appellant, free of the conditions imposed 
by the Board's order of September 12, 1960. Appellees concede as much 

in their Briefs. Indeed, the Board itself in its Brief (p.3) recognizes that 
"[t]he "Plan for Termination’ is designed to end the affiliation existing 
between Waterman and a wholly-owned subsidiary, Puerto a and 
between Waterman and another domestic carrier, Sea-Land . . .". The 
practical effect of the Board's order of February 27, 1962 isito give official 
recognition to an alleged "changed condition of fact" which will render 
ineffective the limitations placed upon Sea-Lands' operations competitive 
with those of Seatrain by the Board's order of September 12,1960. It 
constitutes official permission for Sea-Land to disregard the September 
12, 1960 order when Waterman commences subsidized operations. This 


1960 order contains as a jurisdictional premise the fact of affiliation 
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between Waterman, the subsidy applicant, and Sea-Land, the coastwise 
carrier. The Board's order of February 27, 1962 purports to find that 
this jurisdictional premise no longer exists; it thus modifies and destroys 
the Board's previous 1960 order. 


Appellee further contends that Rule 16(a) does not apply in this 
case because its application is limited by Rule 5(a) [46 C.F.R. 201.61 
(Revised Ed. 1958)] and 5(k) [46 C.F.R. § 201.71 (Revised Ed. 1958)] only 
to situations where hearings are required by statute. The "hearing re- 
quired by statute’ which makes Rule 16(a) applicable to this case does 
not, as Appellees suggest, arise from the order of February 27, 1962. 


Rather, it arises from the Board's decision of September 12, 1960. 

Hence, even if hearings were not required on an original determination 

of no affiliation, a point we do not concede, when such a determination 
modifies an existing order, as here, and which Appellees themselves 
concede originally required a hearing, i.e., the order granting written 
permission for continued affiliation, then Rule 16 clearly applies. It is 

the order of September 12, 1960 that is being modified; not the order of 
February 27, 1962. Since the former order concededly required a hearing, 
so does its modification under Rule 16. 


Ol 


THE MARITIME SUBSIDY BOARD IS REQUIRED 

TO MAKE BASIC FINDINGS OF FACT EVEN 

THOUGH ARGUENDO IT WAS NOT REQUIRED TO 

HOLD A HEARING UNDER SECTION 805(a) OF 

THE MERCHANT MARINE ACT OF 1936 

Appellees seek to construct a straw man by misconstruing Appellant's 

argument as to the requirement of adequate and basic findings by the 
Board even if, arguendo, a hearing is not required. Appellant did not con- 
tend as Appellees suggest, that the Board was required to make the formal 
and detailed findings called for by Section 8(b) of the Administrative 


Procedure Act [5 U.S.C. 1007(b)] in an adversary proceeding. 
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What Appellant contends is that certain basic findings are required 


to support an agency's decision even though the statute may not require 
a hearing so as to permit intelligent judicial review of agency action. 
This Court ruled on this precise point in American Airlines v. Civil 
Aeronautices Board, 98 U.S. App. D.C. 348, 235 F.2d 845 (1956), cert. 
denied, 353 U.S. 905 (1957), 77 S.Ct. 670. In that case, the Civil Aero- 
nautics Board urged that it was not required to make detailed findings 
of fact in an exemption proceeding under 416(b) of the Civil Aeronautics 
Act (now the Federal Aviation Act of 1958) since that section has been 
judicially interpreted as not requiring a hearing.* In rejecting that 


argument, the Court of Appeals held: 
"The Board says no detailed findings are re- 
quired, referring to the fact that this was a rule-making 
proceeding and relying upon our opinion in Eastern 
Airlines v. Civil Aeronautics Board. But Section 416(b) 
itself requires that the Board shall find these conditions 
to exist, and it is clear that in order for the courtto _ 
determine whether the Board acted within its statutory | 
authority it must know what the Bozrd finds. The 
Eastern Airlines case held only that Section 416(b) 
(1) does not require notice and full hearing and that 
the proceedings which occurred in that case were suf- 
ficient to comply with the procedural requirements of 
the statute." 235 F.2d at 852. [Emphasis added] 
| 
So here ". . . in order for the court to determine whether the 
Board acted within its statutory authority, it must know what the Board 
finds." Indeed, this is what Judge Holtzoff had in mind in the court be- 
low when he ruled that the court would review the findings and evidence 
before the Maritime Subsidy Board to determine whether or not the 


Board exceeded the limitations imposed by statute. 


Appellees would have this Court bypass the requirement of suf- 
ficient findings and plunge into several hundred pages of administrative 
record to determine whether or not the Board had complied with the 


z Eastern Airlines v. C.A.B., 87 U.S. App. D.C. 331, 185 F.2d 426 (1950). 
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statutory requirements of Section 805(a). Appellees argue that this 
burden should be undertaken by the Court because the requirement of 
making basic findings would seriously hamper the Board's performance 
of its functions. 


However, if this Court is going to accord to the Maritime Subsidy 
Board the administrative expertise advocated in Appellees’ Brief, it 
should not bypass the threshold requirements of adequate basic findings, 
and in fact it cannot, if the agency's determinations and the exercise of 
its discretion are to be properly tested under the statute. If anything, 
in the instant case, where no hearing has been held, there should be an 
even greater obligation on the part of the agency to detail its findings so 
that the Court and the parties are in a position to know whether the Board 
has properly exercised its discretion under the statute. 


The cases and text cited by Appellees with reference to Section 8 
(b) of the Administrative Procedure Act, 5 U.S.C. 1007(b), are inapposite. 


The decision of the Supreme Court in Leedom v. Kyne, 358 U.S. 184, 79 
S.Ct. 180 and the cases following thereafter, indicate that many agency 


actions subject to agency discretion and therefore not requiring a hearing 
are nevertheless judicially reviewable to the extent of determining 
whether or not the agency transcended the limitations imposed upon it 

by statute. To make 'this determination the appellate court must be pre- 
sented with sufficient findings to enable it to determine whether the 
agency has acted within its statutory authority or has properly applied 
statutory standards. As Appellant has indicated in its brief in chief, 

the Board in this case has utterly failed to make sufficient findings to 
enable this Court to determine whether the Board properly applied the 
standards set out in Section 805(a) of the Merchant Marine Act of 1936. 


IV 


SEATRAIN POSSESSES STANDING TO CHALLENGE THE | 
BOARD'S DETERMINATION OF NON-AFFILIATION 
BETWEEN WATERMAN AND SEA-LAND 


In an oversimplified development of Section 10(a) of the '‘Admin- 
istrative Procedure Act, 5 U.S.C. Section 1009(a), Appellees contend 
that Seatrain has no standing to challenge the Board's administrative 
action in this case. They have attempted to expand the electric power 
cases cited in their brief to sustain the proposition that no claim of 
adverse competitive effect can create a "legal wrong" within the meaning 
of Section 10(a). 


These cases cited by Appellees involved alleged injuries resulting 


from lawful competition and are clearly not in point here. The Board's 
administrative action in this case threatens Seatrain with special and 
direct injury to a legal right founded upon a statute. Section 805(a) of 
the Act grants Seatrain, as a corporation operating exclusively in the 
coastwise service, a right to be free from unfair competition resulting 
from the existence of a prohibited relationship between a coastwise 
competitor and a subsidy operator. Thus, Seatrain complains of a 
violation of a recognized legal right and suffers a "legal wrong" within 
the meaning of Section 10(a). 


It is perfectly obvious that the competitive situation between 

Seatrain and Sea-Land will be altered drastically by the Board's action 
complained of here. The Board's action takes away from Seatrain the 
protection it received under the prior Section 805(a) order of September 12, 
1960. Since Section 805(a) consititutes a Congressional declaration that 

an unsubsidized coastwise carrier is entitled to protection, it cannot be 
argued that Seatrain does not have standing to obtain review of an order 
which deprives it of the very protection Section 805(a) was intended to 
afford. See American Trucking Association v. United States, 364 U.S. 


| 
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1, 17-18, 80 S.Ct. 1570 (1960), Virginia Petroleum Jobbers Association 
v. Federal Power Commission, 104 U.S. App. D.C. 106, 265 F. 2d 364, 
367, 368 (1959). Seatrain's standing to obtain review of administrative 
orders issued pursuant to a statute which entitled Seatrain to protection 


from unlawful competition by other carriers, has been recognized and 
upheld in Seatrain Lines v. United States, 168 F.Supp. 819 (S.D.N.Y. 
1958). And see also Seatrain Lines, Inc. v. United States, 152 F.Supp. 
619 (D.C. Del. 1957), aff'd., 355 U.S. 181, 78 S.Ct. 265 (1957). 


Secondly, Appellees’ restrictive interpretation of the adversely 
affected or aggrieved provisions of Section 10(a) is unwarranted even 
under the cases cited in their brief. The cases cited by Appellees merely 
hold that in the absence of a statutorily created right to protection, lawful 
competitive injury alone is not sufficient to create standing. What Appel- 
lees fail to realize is that Seatrain possesses the statutory right to be 
protected from unlawful competition by reason of Section 805(a) of the 
Act. Agency action which results in creating such competition places 
Seatrain in the position of one "adversely affected or aggrieved ... 
within the meaning of any relevant statute", i.e., Section 805(a) of the 
Merchant Marine Act of 1936. Appellant's interpretation gives effect 
to the remedial proposes which the Act was designed to accomplish. 

Wong Yang Sung v. McGrath, 339 U.S. 33, 70 S.Ct. 445 (1950). See also 
Kansas City Power and Light Company v. McKay, 96 U.S. App. D.C. 273,225 
F.2d 924 (1955). Certainly the remedial purposes of the Administrative 
Procedure Act would fail if this Court adheres to the unduly restrictive 
interpretation of the adversely affected and aggrieved provisions of Section 
10(a) suggested by Appellees. 


Vv 


THE BOARD'S DETERMINATION 
OF NON-AFFILIATION IS SUBJECT 
TO JUDICIAL REVIEW 


Relying on the general proposition of law that the exercise of 
contracting power by the government is not subject to judicial review, 
appellees argue that the Board's determination of February 27, 1962, 
as an exercise of such power, is likewise not subject to judicial review. 
Appellees do not and cannot contend, however, that the Board's deter- 
mination of February 27, 1962, was not a determination under the pro- 
visions of Section 805(a) of the Act. This Court's jurisdiction to review 
decisions of the Maritime Subsidy Board under this section was conclu- 
sively established in Pacific Far East Line, Inc. v. Federal Maritime 
Board, 107 U.S. App. D.C. 155, 275 F.2d 184, In view of the holding in 
that case it is slightly less than remarkable that the government appel- 
lees make no mention at all of the case in their brief and that the corpo- 


rate appellees relegate it to a footnote. 


In that case the Board denied a subsidy carrier (PFEL) permis- 
sion under Section 805(a) to operate a domestic service. The District 
Court dismissed the appeal from the Board's decision. In this Court 
the Board argued that this dismissal was proper because the action of 
the Board under Section 805(a) was not subject to judicial review. This 
Court held "the District Court had jurisdiction of this suit” because: 


"Section 10 of the Administrative Procedure 

Act subjects 'every agency action’ to judicial review, | 
except so far as '(1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion * * *." 5 U.S.C.A. 81009. The Merchant | 
Marine Act does not preclude judicial review and does 

not commit the Board's action to the Board's discretion. 
Administrative action that requires a hearing and turns 
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on the meaning and application of statutory language is 

usually subject to judicial review. As in Shields v. 

Utah Idaho Central R. Co., 305 U.S. 177, 183, 59 S.Ct. 

[60, 164, 83 L.Ed. 111, ‘The nature of the determin- 

ation points to the propriety of judicial review.’ Nothing 

in the legislative history indicates a contrary intention. 

Accordingly the District Court had jurisdiction of this 

suit.” 

Insofar as reviewability is concerned the only difference between 
this case and PFEL is that here the unsubsidized carrier for whose pro- 
tection Section 805(a) was enacted is seeking review, while in PFEL the 
subsidized carrier sought review. If anything, the purpose of Section 805 
(a) makes reviewability of the order here under consideration a fortiori 
clear. It would be eminently unreasonable to interpret the statute to 
permit judicial review at the request of the subsidized carrier and deny 
such request of the unsubsidized domestic operator. As the Supreme 
Court said in United States v. Interstate Commerce Commission, 337 
U.S. 426, 435 (1949), 69 S.Ct. 1410: 

"Tt hardly seems possible to find from the lan- 

guage of Section 9 a Congressional intent to guarantee 

railroads complete judicial review of adverse reparation 

orders while denying shippers any judicial review at all.” 
Moreover, it is appellant's contention in this case that the Board has 
exceeded its statutory powers both in denying a hearing and in failing to 
consider all of the relevant facts in determining the question of affiliation. 
The question of the Board's exercise of its authority within the limitations 
imposed by the statute is clearly subject to judicial review. One of the 
issues in this case is whether the Board acted legally, not whether it 


acted wisely, and on this issue there is a clear right of review. Leedom 
v. Kyne, 358 U.S. 184, 79 S.Ct. 180 (1958), Philco Corporation v. Federal 
Communications Commission, 103 U.S. App. D.C. 278, 257 F. 2d 656 
(1958). 


CONCLUSION 
For the reasons cited above, the judgment below should be reversed, 
the Board's order should be set aside and this Court should remand the 
case to the Maritime Subsidy Board with instructions to accord Appellant 
a hearing on the issue of continued affiliation between Waterman and Sea- 
Land. At the very least, this Court should remand the case to the Board 
with instructions to make more detailed findings of fact which will en- 


able the Court to intelligently review the Board's action. 


Respectfully submitted, 


Warren E. Baker 


Chadbourne, Parke, Whiteside & Wolff 
640 Shoreham Building | 
Washington 5,D.C. | 


Attorney for 
Seatrain Lines, Inc. 


Edmund E. Harvey, 
Albert L. Ledgard, Jr., 
Of Counsel. 
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Cost bond on appeal of Seatrain Lines, Inc., with Fidelity &| Deposit 
Co. of Maryland in sum of $250.00, approved. filed. 


[ Filed October 9, 1961] 
COMPLAINT 
(injunction) - 
Plaintiff A.H. Bull Steamship Co. for its complaint against 
defendants states: 
Count I 
Unlawful Diversion of Maritime Subsidy Funds 
1. Jurisdiction. Plaintiff invokes the jurisdiction of this court 
under 28 U.S.C. § 8 1331 and 1337 and D.C. Code # 11-306. This action 
arises under the laws of the United States, including Section 805(a) of 


the Merchant Marine Act, 1936 (49 Stat. 2012, as amended, 46 U.S.C. 
8 1223), Sections 1 and 2 of the Sherman Antitrust Act (26 Stat. 209, as 
amended, 15 U.S.C. 8 81, 2), and Section 10(c) of the Administrative 
Procedure Act (60 Stat. 243, 5 U.S.C. s 1009(c)). The matter in 
controversy, exclusive of interest and costs, exceeds $10,000. 

2. Parties. (a) Plaintiff is a corporation organized and existing 


under the laws of Delaware, having its principal place of business at 
New York, New York. Plaintiff's address in the District of Columbia is 
c/o A.H. Bull & Co., National Press Building, Washington, D.C. 

(b) Defendant Luther H. Hodges is Secretary of Commerce of the 
United States, and as such, under Reorganization Plan No. 7 of 1961, 
has all functions with respect to making, amending, and terminating 
subsidy contracts, and with respect to conducting hearings and making 
determinations antecedent to making, amending, and terminating subsidy 
contracts as provided by the Merchant Marine Act, 1936, as amended. 
Defendant Thomas E. Stakem is Acting Maritime Administrator of the 
United States and ex officio Chairman of the Maritime Subsidy Board. 
Defendant Elmer E. Metz is Acting Deputy Maritime Administrator of 
the United States and ex officio member of the Maritime Subsidy Board. 
Defendant Leonard F. Nichols is a member of the Maritime Subsidy Board. 
Defendant Maritime Subsidy Board is the delegate of the Secretary of 
Commerce, pursuant to said Reorganization Plan No. 7, for the purpose 

3 of exercising said functions with respect to making, amending, and 
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terminating subsidy contracts, and with respect to conducting hearings 
and making determinations antecedent to making, amending, and 
terminating subsidy contracts. Defendants Stakem, Metz, and Nichols, 
in their capacities aforesaid, take part in the Maritime Subsidy Board's 
exercise of said functions of the Secretary of Commerce, which have 
been delegated to the Maritime Subsidy Board pursuant to said Re- 
organization Plan No. 7. The address and official residence of each of 
said defendants is Washington 25, D.C. : 

(c) Defendant Watterman Steamship Corporation (hereinafter 
"Waterman") is a corporation organized and existing under the laws of 
Alabama, having its principal place of business at Mobile, Alabama. It 
does business in the District of Columbia at 1725 I Street, N.W., 
Washington, D.C. Defendant Sea-Land Service, Inc. (hereinafter "Sea- 
Land") is a corporation organized and existing under the laws of Delaware, 
having its principal place of business at Newark, New Jersey. It does 
business in the District of Columbia at 734 Fifteenth Street, N.W., 
Washington, D.C. Defendant McLean Industries, Inc. (hereinafter 
Industries") is a corporation organized and existing under the laws of 
Delaware, having its principal place of business at Mobile, Alabama. On 
information and belief, it does business in the District of al at 
734 Fifteenth Street, N.W., Washington, D.C. ! 

3. Plaintiff's domestic operations. At all material times plaintiff's 
principal business has been and now is operation as a common carrier by 
water of general cargo between ports on the north Atlantic coast of the 
United States, including New York, Philadelphia, and Baltimore, on the 
one hand, and ports in Puerto Rico, on the other, in the domestic coast- 
wise service of the United States. At all material times plaintiff has 


derived gross revenues from such operation in excess of $20,000,000 
annually. Plaintiff's said operations have been at a loss in every year 
since 1957. Plaintiff is not subsidized and has no nelson with any 


subsidized operator. 


4. Sea-Land's competing domestic operations. At all shaterial 
times the principal business of defendant Sea-Land has been and now is 
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operation as a common carrier by water of general cargo in the domestic 
intercoastal and coastwise service of the United States. Sea-Land regularly 
operates in such service between the Port of New York, on the one hand, 
and ports in Puerto Rico, on the other, and is the principal competitor 

of plaintiff in such service. Sea-Land is a wholly owned subsidiary of 
defendant Industries and is one of the two principal assets of Industries, 

the other being defendant Waterman. 

5. Waterman's operations. At all material times the principal 
business of defendant Waterman has been and is now operation as a 
common carrier by water on various trade routes in the foreign commerce 
of the United States. Defendant Waterman has at all material times owned 
all of the outstanding capital stock of Waterman Steamship Corporation 
of Puerto Rico (hereinafter ''Waterman of Puerto Rico"), a Puerto Rican 
corporation operating as a common carrier by water of general cargo 
between ports on the Gulf of Mexico coast of the United States, on the one 
hand, and ports of Puerto Rico, on the other, in the domestic coastwise 
service of the United States, in competition with plaintiff. Waterman is a 
wholly owned subsidiary of defendant Industries and, as such, is one of 
the two principal assets of defendant Industries, the other being defendant 
Sea-Land. 

6. Impending subsidy contract and plan of rearrangement. Defendants 
Hodges, Stakem, Metz, and Nichols and the defendant Board (hereinafter 
sometimes collectively referred to as "The Board") are about to cause 
the United States, represented by the Secretary of Commerce, acting by 
and through the Maritime Subsidy Board, to enter into an operating 
differential subsidy contract for a term of 20 years, under color of 
Title VI of the Merchant Marine Act, 1936, with defendant Waterman, under 
which contract the United States will pay to Waterman, as operating 
differential subsidy, amounts approaching $8,000,000 or more annually 
through December 31, 1980. Defendant Industries is about to cause 
Waterman to enter into, and Waterman is about to enter into, such contract. 
The making of such contract is imminent in that, pursuant to an applica- 
tion for such contract filed by Waterman on or about January 30, 1957, 
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the Maritime Subsidy Board, the Maritime Administrator or their 
predecessors have conducted and completed substantially all hearings 
and made substantially all determinations antecedent to the making of 
such contract; the Maritime Subsidy Board, the Maritime Administrator, 
or their predecessors have approved a certain Plan of Rearrangement 
(hereinafter the "Plan"), among Industries, Waterman, and Sea-Land, 
more fully described hereinbelow, which Plan the Maritime Subsidy 
Board, the Maritime Administrator or their predecessors have found, 

if carried out, will relieve Waterman of the requirements of written 
permission under Section 805(a) of said Act to be an affiliate of Sea-Land 
and of waivers under Section 804 thereof; said Plan by its terms is to be 
consummated on or before November 1, 1961; a number of the steps 


constituting the Plan have been or are now being taken by defendants 
Waterman and Industries; the Plan has been published in a prospectus filed 
by defendant Waterman with the Securities and Exchange Commission; 

and the proposed form of operating differential subsidy contract has been 


filed with the Securities and Exchange Commission. The Board's approval 
of the proposed contract is conditional upon the carrying out of the Plan, 
and by its terms the carrying out of the Plan is conditional upon the 
making of the proposed contract on or before November 1, 1961. 

7. Unlawfulness of contract and Plan. Section 805(a) of the 
Merchant Marine Act, 1936, provides in part: 

. .. it shall be unlawful for any of the persons mentioned in this 

section to divert, directly or indirectly, any moneys, property, 

or other thing of value, used in foreign-trade operations, for 

which a subsidy is paid by the United sia into any = coast- 

wise or intercoastal operations .. .' 
The making and performance of the said operating differential Lcutistay 
contract will be unlawful and beyond the statutory authority of The Board 
in that said contract will result in the diversion by defendants Waterman 
and Industries, directly or indirectly, of moneys, property, and other 
things of value, used in the foreign trade operations of Waterman, for 
which subsidy will be paid by the United States under the contract, into 


the coastwise operations of Sea-Land, in violation of the atoreesi¢ pro- 
visions of Section 805(a) of the Act. 
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8. Diversion of Subsidy. Said diversion of subsidy will occur by 
reason of the following: 

(a) As a preliminary step under the Plan, in anticipation of the sub- 
sidy, Waterman has distributed or will distribute on or before November 
1, 1961, to Industries, as a dividend, without consideration, substantially 
all of Waterman's assets, including (i) twenty-seven C-2 cargo ships of 
the book value of approximately $7,000,000, (ii) a sixteen-story office 
building in Mobile, Alabama, a deactivated shipyard, and other assets, 
all of the book value of $13,000,000 or more, and (iii) a further sum of 
money, as yet undetermined, equal to the remaining balance of Waterman's 
retained earnings. Thereafter, as a further step under the Plan, on or 
before November 1, 1961, Waterman will repurchase twenty-five of said 
ships for a price of $20,000,000 payable (i) $8,000,000 in cash, such cash 
to be part of the proceeds of the sale by Industries through public 
offering by underwriters of all of the outstanding stock of Waterman and 
of additional such stock to be issued by Waterman; (ii) about $3,000,000 
through the assumption by Waterman of mortgage indebtedness of 
Industries secured by ‘said ships; and (iii) about $9,000,000 by a pro- 
missory note bearing interest at 5 per cent per annum made by Waterman, 
payable to Industries in part on January 31, 1965, or sooner and in part 
on January 31, 1966, or sooner. Upon completion of the foregoing 
transfers and public sale of stock Waterman will have transferred to 
Industries more than $33,000,000 without receiving therefor anything of 
value (except for the release of contingent liability for charter hire here- 
inbelow described; Waterman's maximum possible liability for such 
charter hire is $16,770,000) and will have been divested of all of its 
assets except the capital required by The Board to be devoted to Waterman's 
subsidized services. Waterman cannot under normal conditions operate 
profitably without benefit of the subsidy. Therefore, unless the United 
States pays subsidy as provided in the proposed contract, Waterman will 
be unable to meet its obligations upon said $9,000,000 note. Moreover, 
the sale through underwriters of Waterman stock, from the proceeds of 
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which will have been obtained said $8,000,000 cash down payment, is 
conditional upon and could not have been brought about unless Waterman 
were assured of the subsidy. | 

(b) Industries is a party to various contracts and agreements 
whereby it guarantees the payment by Sea-Land of the charter hire upon 
five of the six ships operated by Sea-Land in its domestic coastwise 
service. Sea-Land's obligations and Industries’ guaranties in respect 
of said charter hire each aggregate $16,770,000. Industries will be 
compelled to make good on its guaranties for such charter hire in that 
(i) Sea-Land's domestic coastwise services are and have been operated 
at a loss and, on information and belief, will continue to be operated at 
a loss; its cumulated losses exceed $7,000,000; for the calendar year 
1960, such loss exceeded $1,936,000; on information and belief, the 
Puerto Rican portion of said operations has operated at a loss in every 
year since its inception; and (ii) in the past Sea-Land has from time to 
time been unable to meet its obligations for the payment of said charter 
hire, and these obligations have been met by Waterman, but under the 
Plan Waterman will be released from its obligations in respect thereof. 
In addition, Industries and Sea-Land have agreed, in certain circumstances, 
to make loans to the owner of said ships operated by Sea-Land, and, on 
information and belief, Industries and Sea-Land will be required to make 
such loans. | 

(c) Upon consummation of the Plan, Industries will be without 
other funds and without any other substantial source of funds to meet its 
aforesaid obligations and commitments in respect of the domestic coast~- 
wise operations of Sea-Land than the funds represented by the aforesaid 
transfers of moneys, property, and other things of value from Waterman 
to Industries in anticipation of subsidy. By the terms of the Plan, 
Industries will be prohibited from incurring additional indebtedness for 
borrowed money. On information and belief, substantially all of the 
assets of Industries and Sea-Land are and will continue to be subject to 
mortgages and other liens, and by virtue of agreements with the holders 


of such mortgages and liens and with the owner of said ships operated by 
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Sea-Land, neither Industries nor Sea~Land may without the consent of 
such parties incur additional indebtedness for borrowed money or place 
additional mortgates or liens upon their property. Under the said 
agreements, and under the Plan, Industries and its subsidiaries will be 
required to maintain a consolidated working capital of not less than 
$15,000,000. On December 31, 1960, Industries and its subsidiaries had 
consolidated working capital of less than $10,000,000, including more 
than $6,000,000 attributable to Waterman, which will not be includable in 
Industries’ consolidated working capital after consummation of the Plan. 
On information and belief, upon consummation of the Plan Industries and 
its subsidiaries will be unable to maintain consolidated net working 
capital of $15,000,000 required under said agreements, except by the use 
of the moneys transferred by Waterman to Industries as aforesaid. 

9. Unlawful denial of hearing. 

(a) The Plan of Rearrangement hereinabove described has been 
approved by The Board in ex parte negotiations between Waterman and 
The Board. Except as herein set forth, the terms and provisions of such 
plan are unknown to plaintiff and may include terms and provisions for 
the diversion of subsidy into the domestic trades in ways additional to 
those hereinabove described. On information and belief, said Plan 
contains terms and provisions unknown to The Board. 

(b) Section 805(a) of the Merchant Marine Act, 1936, provides in 
part: 

Every person, firm, or corporation having any interest in such 


application shall be permitted to intervene and the Commission 


shall give a hearing to the applicant and the intervenors. The 
Commission shall not grant any such application if the Com- 
mission finds it will result in unfair competition to any person, 
firm, or corporation operating exclusively in the coastwise or 
intercoastal service or that it would be prejudicial to the objects 
and policy of this Act. 
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Diversion of subsidy prohibited by the last paragraph of Section 805(a) 
is contrary to the objects and policy of the Act. Section 805(a) gives 
plaintiff a right to a hearing on the issues of unlawful diversion. 
(c) Plaintiff has demanded such a hearing but none has been 

accorded it. | 

10. Irreparable injury. If permitted to occur by reason of the 
making of the said proposed subsidy contract and the carrying out of 
the said Plan of Rearrangement, such diversion of subsidy will be 
irremediable. The United States will be a party to the subsidy contract 
and subsidy will be payable thereunder; the public sale of the stock of 
Waterman will be an executed sale, into which the purchasers of such 
stock and the underwriters conducting such sale will have entered in 
reliance upon the subsidy contract; the Merchants National Bank of 
Mobile, Alabama, will, by the terms of the Plan, have purchased from 
Industries, without recourse, and will or may be a holder in due course 
of, the $9,000,000 note of Waterman described in paragraph 8(a) above, 
in reliance upon the subsidy contract and the Plan; and the owner of the 
ships operated by Sea-Land, described in paragraph 8(b) above, and the 
stockholders and note holders of such owner will have released Waterman 
from its obligations in connection with the charter contracts mentioned 
above, and will have accepted in lieu thereof obligations of Industries, 
in reliance upon Industries' rights under the Plan. Plaintiff will suffer 


immediate, serious, and irreparable injury in its competition with Sea- 
Land in that upon consummation of the Plan, on or before November 1, 
1961, Sea-~Land will have a cash fund in excess of $16,000,000 derived 
exclusively from the transfers by Waterman in anticipation of subsidy, as 


described in paragraph 8 above. Sea-Land will be enabled to continue 
and strengthen its competition with plaintiff in the domestic coastwise 
service between ports on the North Atlantic Coast and Puerto Rico. 

On information and belief said fund will be used by defendant Industries 
unlawfully to enable and assist Sea-Land to destroy the competition 
plaintiff in and to monopolize or attempt to monopolize the trade 
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between the United States North Atlantic Coast and Puerto Rico. 
Defendants Industries and Sea-Land have in the past engaged in a 
consistent pattern of attempts so to destroy the competition of plaintiff 
and so to monopolize such trade, as is more fully set forth hereinbelow 
in Count I. Plaintiff will thereby suffer loss of profits and impairment 
of the value of its assets in an amount now unknown but far in excess of 
$10,000. 
Count I 
Unlawful Affiliation of Waterman with Domestic Trade 

11. Incorporation by reference. The averments of paragraph 1 
through 7 are incorporated herein and made a part hereof as if set 
forth in full. 

12. Unlawfulness of Contract and Plan. Section 805(a) of the Mer- 
chant Marine Act, 1936, provides in part: 

It shall be ‘unlawful to award or pay any subsidy to any 
contractor under authority of title VI of this Act .. . if said 
contractor or charterer, or any holding company, subsidiary, 
affiliate, or associate of said contractor or charterer, or any 
officer, director, agent, or executive thereof, directly or 
indirectly, shall own, operate, or charter any vessel or vessels 
engaged in the domestic intercoastal or coastwise service, or 
own any pecuniary interest, directly or indirectly, in any person 
or concern that owns, charters, or operates any vessel or vessels 
in the domestic intercoastal or coastwise service, without the 
written permission of the Commission [i.e., The Board]... . 

The making and performance of the said operating differential subsidy 
contract will be unlawful and beyond the statutory authority of The Board 
in that affiliates and associates of Waterman and officers, directors, 
agents, and executives thereof will own, operate and charter vessels 
engaged in the domestic intercoastal or coastwise service, and will own 
pecuniary interests in persons or concerns that so own, operate, and 

11 charter vessels, without the written permission of The Board. 
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13. Affiliation of Waterman with domestic trades. . Said connection 
of Waterman with the domestic trades will occur by reason of the 
following: 

(a) Malcolm P. McLean is in active charge and control of all the 
operations and policies of Industries, Sea~Land, Waterman, and Waterman 
of Puerto Rico, by reason of the following: (i) Industries owns all of the 
issued and outstanding stock of Waterman and Sea-Land and Waterman 
owns all of the issued and outstanding stock of Waterman of Puerto Rico. 
(ii) Said Malcolm P. McLean is president and a director of Industries, 
chairman, president, and a director of Sea-Land, and chairman anda 
director of Waterman. (iii) Said Malcolm P. McLean owns of record and 
beneficially 46.7 per cent of the issued and outstanding voting stock of 
Industries, and owns beneficially an additional 3.1 per cent of such shares, 
the whole constituting working control of Industries, Waterman, Sea-Land 
and Waterman of Puerto Rico. (iv) James K. McLean, younger brother of 
said Malcolm P. McLean, is vice president and a director of Industries, 
a director of Sea-Land, and president and a director of Waterman; 
Edward A. Hirs is vice president, assistant secretary, treasurer, and a 
director of Industries, vice president, secretary, treasurer, and a 
director of Sea-Land, and executive vice president, assistant secretary, 
treasurer, and a director of Waterman; Clara L. McLean, sister of 
Malcolm P. McLean, is assistant secretary, treasurer, and a director of 
Industries, vice president and a director of Sea-Land, and a director of 
Waterman; Crawford F. Balch is vice president and a director of 
Waterman; and James K. Glenn is a director of Waterman. (v) Said 
James K. McLean, Edward A. Hirs, Clara L. McLean, Crawford F. 
Balch, and James K. Glenn, in their capacities aforesaid, have at all 


material times acted and now act as agents or nominees of Malcolm P, 

McLean. | 

(b) Upon the carrying out of said Plan, Malcolm P. McLean will 
continue in active charge and control of the operations and policies of 

12 Industries, Sea-Land, Waterman, and Waterman of Puerto Rico by 
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reason of the following: (i) Industries will continue to own all of the 
outstanding stock of Sea-Land and will own all of the issued and out- 
standing stock of Waterman of Puerto Rico; (ii) Malcolm P. McLean 
will continue to be president and a director of Industries, and chairman, 
president, and a director of Sea-Land, and will own of record and 
beneficially more than 50 per cent of the outstanding stock of defendant 
Industries, constituting control thereof and of Sea-Land and Waterman 
of Puerto Rico; (iii) James K. McLean will be president and a director 
of Waterman, and nominally the chief executive thereof, Edward A. Hirs 
will be a director and officer thereof, Crawford F. Balch, James K. 
Glenn, and William H. Armbrecht, attorney for Sea~Land and Industries, 
will be directors of Waterman, and will constitute a majority of the 
board of directors thereof; said James K. McLean and Edward A. Hirs 
will together own 348,386 voting shares of Waterman, being 18.3 per 
cent of a total of 1,900,000 shares issued and outstanding; the officers, 
directors, members of their families and others connected with 
Waterman will together own 516,000 shares (including the said 348,386 
shares), or 27.2 per cent thereof; and said officers, directors, members 
of their families and others connected with Waterman, including the 

said James K. McLean and Edward A. Hirs, will thereby have working 
control of Waterman, in that the remaining shares of voting stock issued 
and outstanding will be owned by widely scattered members of the public; 
(iv) Said officers, directors, and members of their families and others 
connected with Waterman, including the said James K. McLean, Edward 
A. Hirs, Crawford F. Balch, James K. Glenn, and William H. Armbrecht 
will continue to act, and to conduct the operations of Waterman, as the 
agents or nominees of Malcolm P. McLean. 


14. Absence of Board permission. Except as hereinafter set forth, 


at no time has The Board, or any of its predecessors, granted written 
permission for Waterman to own, operate, or charter vessels in the 
domestic service or to own any pecuniary interest in persons or concerns 


owning, operating, or chartering such vessels, or for defendant Sea-Land 
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to be an affiliate or associate of Waterman, for Waterman of Puerto Rico 


to be a subsidiary of Waterman, for defendant Industries to be a holding 
company of Waterman, or for the officers, directors, or executives of 
Waterman to be officers, directors, or executives of Sea-Land or 
Waterman of Puerto Rico, or otherwise to own, operate, or charter vessels 
in the domestic intercoastal or coastwise service or to own a pecuniary 
interest in persons or concerns that so own, charter, or operate vessels. 
The exception referred to above is that The Board has granted ‘such 
permission to a limited extent not commensurate with the present scope 
of the operations in the domestic intercoastal and coastwise service now 
conducted by Sea-Land and by Waterman of Puerto Rico, or with the 
scope of such operations that will be conducted by these companies at all 
material times in the future. In particular, in respect of the domestic 
coastwise service between New York and Puerto Rico, The Board has 
limited such permission to the operation of a two-vessel weekly service 
with calls at Jacksonville, Florida, whereas Sea-Land now operates a 
three-vessel twice-weekly service between New York and Puerto Rico; 
in respect of the domestic coastwise service between New York (Port 
Newark) and Jacksonville, Florida, The Board has granted no permission 
whatever for such service, whereas Sea-Land now operates and will 
continue to operate a one-vessel weekly service; in respect of the 
domestic intercoastal service between the Pacific and North Atlantic 
Coast via the Panama Canal, The Board has granted no permission 
whatever for any such service, whereas Sea-Land operates and will 
continue to operate regular service between ports on the Pacific Coast 
of the United States and the port of New York via the Panama as 
15. Denial of hearing. Fi 

(a) Section 805(a) of the Merchant Marine Act, 1936, provides in 
part: | 
Every person, firm, or corporation having any interest in such 
application shall be permitted to intervene and the Commission 
shall give a hearing to the applicant and the intervenors. The 
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Commission shall not grant any such application if the 

Commission finds it will result in unfair competition to any person, 

firm, or corporation operating exclusively in the coastwise or 

intercoastal service or that it would be prejudicial to the objects 
and policy of this Act. 

14 Affiliations and association prohibited by the first paragraph of Section 
805(a) are contrary to the objects and policy of the Act. Section 805(a) 
gives plaintiff a right to a hearing on the issues of unlawful affiliations 
and associations. 

(b) The Plan of Rearrangement hereinabove described has been 
approved by The Board in ex parte negotiations between Waterman and 
The Board. Plaintiff has demanded a hearing thereon but none has been 
accorded it. The charters, agency arrangements, and interlocking 
pecuniary interests under the Plan of Rearrangement are entirely different 
from those shown on the record before The Board at the hearing in which 
The Board granted the limited written permission described in paragraph 
14 above. There has been no hearing upon whether such charters, 
arrangements, or interests will result in unfair competition to plaintiff 
or will be prejudicial to the objects and policy of the Act. 

16. Invalidity of limited permission. The limited permission 
described in paragraph 14 above is invalid, beyond the authority of The 
Board, and unlawful by reason of the following facts. Such limited 
written permission was granted as a result of a report and order entered, 
after hearing, by the Federal Maritime Board in a proceeding known as 
Docket No. S-73, Waterman Steamship Corp. Application for Operating 
Differential Subsidy, 6 F.M.B. (1960). The findings contained in 
said report and order were contrary to the evidence and unsupported by 
the record of the proceeding in the following respects, among others: 

(a) The Federal Maritime Board found that plaintiff was not 
entitled to protection against unfair competition under Section 805(a) of 


the Act, on the ground that plaintiff was not operating exclusively in the 


coastwise or intercoastal service. Such finding was based solely upon 
the authority of the Board's findings in its prior decision in Isbrandtsen 
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Company, Inc., Application for Written Permission, 5 F.M.B. 448, 
5 F.M.B. 483 (1958). In fact, The Board had found in the Isbrandtsen 


decision, squarely contrary to its present misreading of that case, that 
plaintiff operated an exclusively domestic service. 

(b) The Board found a need for Sea~Land's containership service 
on the ground that the total containership capacity available in the Puerto 
Rican trade was insufficient to meet the demands of shippers. | : In fact, 
the record contained no evidence whatever of the total containership 
capacity available in the trade. : 

(c) The Board found that the requirements for containership 
service in the Puerto Rican trade would extend to at least 40 to 45 per 
cent of the cargo moving in and out of Puerto Rico. In fact, the record 
was devoid of evidence that 40 to 45 per cent, or any other percentage, of 
the cargo moving in or out of Puerto Rico would move in containers, the 
sole evidence of the record in this respect being that 40 to 45 per cent 
of transit shed cargo would so move; transit shed cargo is a small 
percentage of total cargo. | 

(d) The Board rejected plaintiff's contentions that the eysiem of 
guaranties, charters, and related financial arrangements whereby 
Waterman was liable for charter hire upon ships used by Sea-Land in 
the coastwise service would result in unlawful diversion of subsidy. 

Such rejection was based upon the grounds that plaintiff's contentions 
were remote and speculative and that The Board would see to it that 

no diversion of subsidy occurs. In fact, unlawful diversion of subsidy is 
imminent, as appears from the facts set forth in paragraph 8 above, and 
at the hearing The Board unlawfully excluded evidence offered by 
plaintiff consisting of the testimony of defendant Nichols, then Controller 
of the Federal Maritime Board and Maitime Administration, that The 
Board has no administrative procedure or controls to insure that subsidy 


payments to Waterman will not benefit Sea-Land's domestic operations. 
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17. Incorporation by reference. The averments of paragraph 10 

are incorporated herein and made a part hereof as if set forth in full. 
Count Ii 
Conspiracy and Combination in Restraint of Trade 

18. Incorporation by reference. The averments of paragraph 1 
through 9 are incorporated herein and made a part hereof as if set forth 
in full. 

19. Competitive structure. (a) Plaintiff operates as a common 
carrier in the North Atlantic-Puerto Rico trade with two fully automated 
containerships and four C-2 cargo ships. It provides a weekly sailing 
between New York and San Juan, Ponce, and Mayaguez with two C-2 
vessels; a sailing every ten days between New York and San Juan, with 
two fully automated containerships; and a weekly sailing between Baltimore 
and Philadelphia on the one hand and San Juan, Ponce and Mayaguez on 
the other with two C-2 vessels. It has served the North Atlantic-Puerto 
Rico trade continuously for over fifty years. It now lifts about 50 per 
cent of the cargo moving from North Atlantic ports to Puerto Rico and 


a larger proportion of the cargo moving from Puerto Rico to North 
Atlantic ports. 
(b) Sea-Land provides a twice-weekly service between New York, 


San Juan and Ponce with three fully automated containerships; Sea-Land 
lifts about 30 per cent of the cargo moving to Puerto Rico from North 
Atlantic ports. 

(c) Waterman of' Puerto Rico provides a weekly service between 
New Orleans and Mobile on the one hand and San Juan, Ponce, and 
Mayaguez on the other with two C-2 vessels chartered from Waterman. 
It handles more than 60 per cent of the cargo moving between United 
States Gulf ports and Puerto Rico. 

(a) Waterman of Puerto Rico provides a fortnightly service 
between United States Pacific Coast ports and Puerto Rico, with C-2 
vessels chartered from Waterman. It handles approximately 50 per 
cent of the cargo carried from United States Pacific Coast ports to 
Puerto Rico. 
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(e) Sea-Land is the dominant carrier in the trade along the 
Atlantic and Gulf Coasts of the United States and in the trade between the 
United States Pacific Coast and the United States Atlantic Coast. In 
these trades it operates three fully automated trailerships and a sub- 
stantial number of C-2 vessels chartered from Waterman. | 

(f) The consolidated assets of Industries and its subsidiaries have 
a book value of about $37,000,000, and their annual gross revenues exceed 
$70,000,000. The consolidated assets of plaintiff and its subsidiaries 
have a book value of approximately $13,000,000, and their annual gross 
revenues are approximately $26,000,000. Over $20,000,000 of such 
annual gross revenues is derived from Plaintiff's Puerto Rican service 
and the greater portion of the assets of plaintiff and its subsidiaries is 


devoted to this service. | 
20. Relevant market. The economy of Puerto Rico is almost totally 
dependent on common carrier steamship service between the island and 


the continental United States. Competition among water carriers is 
especially important to Puerto Rico because of the absence of land 
transportation service. Carriers operating between ports anywhere on 
the North Atlantic or Gulf coasts and Puerto Rico compete with each other 
for a substantial portion of all cargo moving between Puerto i and the 
continental United States. 

21. Unlawful conspiracy. Industries, Sea-Land, Waterman, and 
Waterman of Puerto Rico are parties to a continuing combination and 
conspiracy among themselves, with Malcolm P, McLean, and with other 
subsidiaries of Industries to destroy the competition of plaintiff in the 
North Atlantic-Puerto Rico trade and to a continuing attempt to monopolize 
such trade with a view to extending their present dominance in the United 
States-Puerto Rico trades other than the North Atlantic-Puerto Rico 
trade and in the United States coastwise and intercoastal trades generally 
to the United States-Puerto Rico trade as a whole. In furtherance of 
such combination, conspiracy, and attempt to monopolize, Industries, 
Sea-Land, Waterman, Waterman of Puerto Rico, Malcolm P. McLean, 
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and the other subsidiaries of Industries have in recent months engaged 
in the following course of conduct: 

(a) In March and April 1961 defendant Industries sought to buy a 
100 per cent interest in plaintiff, which interest Industries intended to 
use and would, if successful, have used to require plaintiff to cease its 
operations in such trade; such purchase was forestalled by the inter- 
cession of the Anti-Trust Division of the Department of Justice, which 


required the owners of plaintiff's stock not to make the sale until after 
investigation by the Department of Justice of the threatened violation of 
the antitrust laws. 

(b) In May 1961 Industries and Sea~Land attempted to prevent 
piaintiff from putting into effect a program of extended containerization 


in the Puerto Rican trade. Plaintiff could not continue its operations in 
the trade without putting such program into effect. Such attempt con- 
sisted in efforts to forestall plaintiff's acquisition by charter of two new 
container ships through a last-minute competitive bid for the ships after 
Malcolm P. McLean learned of plaintiff's charters, and efforts to induce 
the Maritime Administrator, whose approval was required for the 
charters, to withhold such approval. Sea-Land had no need for such 
ships in its operations and Industries, Sea-Land, and Malcolm P. McLean 
made such efforts with the sole intention of depriving plaintiff of the use 
of such ships. 

(c) In July and August 1961 Industries attempted to prevent 
plaintiff from acquiring from the United States, under the Vessel 
Exchange Act (Act of July 5, 1960, P.L. 86-575, 74 Stat. 312), two C-4 
vessels which plaintiff intended to use and is now converting for use in 
furtherance of its containerization program in the Puerto Rican trade. 
Such attempt consisted in a last-minute offer by Industries, through its 
subsidiary Sword Line, Inc., to pay the United States a higher price for 
said vessels than the prescribed exchange value permitted under the 
Vessel Exchange Act: Sword Line, Inc., had no need for such ships and 
made such offer with the intention and effect of hindering and delaying 
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plaintiff's acquisition thereof. As Sword Line and Industries knew, the 
United States could not lawfully accept Sword Line's offer, and that 
plaintiff could not continue to operate in the Puerto Rican cae without 
the use of these ships. 

(a) In September 1960 Industries and Sea-Land, through a wholly- 
owned subsidiary, New England Forwarding Co., filed and published rates 
in the Puerto Rican trade unlawfully absorbing the inland freight 
differentials between Baltimore and Philadelphia on the one hand and 
New York on the other. Such absorptions would have seriously impaired 
and ultimately destroyed plaintiff's Baltimore-Philadelphia Puerto Rico 
service. The tariff was enjoined by the United States District Court in 
Baltimore; and after a broad investigation was instituted by the Federal 
Maritime Board, the rates containing the absorptions were cancelled and 
withdrawn. 

(e) Sea-Land has repeatedly reduced rates on various commodities 
carried by plaintiff in the Puerto Rican trade to unreasonably low levels, 
below Sea-Land's cost of carrying such commodities, and now maintains 
such rates, with the intention of driving plaintiff out of the trade. 

22. Destroying plaintiff's competitive service through subsidy. The 
Plan of Rearrangement, the public underwriting, the Waterman note to 
Industries, and the related arrangements constituting the financing 
aforesaid will produce immediately a cash fund of $16,000,000 for 
Industries, obtained in anticipation of subsidy. On information and belief 
a substantial portion of such $16,000,000 fund will be used, and it is the 
intention of Industries, Malcolm P. McLean, Sea-Land, Waterman, and 
Waterman of Puerto Rico that it be used, as a fund to finance the afore- 
said combination and conspiracy to drive plaintiff and others from, and 
the aforesaid attempts to monopolize, the Puerto Rican trade. Their 
recent course of conduct, including the said efforts to purchase absolute 
control of plaintiff, to prevent plaintiff from acquiring desperately needed 
vessel equipment, and to engage in unlawful rate cutting and inland rate 
absorptions, rest upon the financial strength of Industries, Waterman, 
Sea-Land, and Waterman of Puerto Rico. Said $16,000,000 cash fund 
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will increase such financial strength solely by reason of the impending 
subsidy to Waterman and will enable these defendants and their co- 
conspirators to increase such hitherto unsuccessful efforts. Plaintiff, 
whose total assets amount to only approximately $13,000,000 and are 
subject to heavy fixed liabilities, cannot long withstand the predatory use 
of such relatively enormous cash fund at the disposal of its much larger, 
principal competitor. 

23. Incorporation by reference. The averments of paragraph 10 
are incorporated herein and made a part hereof as if set forth in full. 

WHEREFORE, plaintiff prays (1) for a judgment (a) permanently 

enjoining the defendants Hodges, Stakem, Metz, Nichols, the defendant 
Board, and each of them, from making or causing to be made the said 
operating differential subsidy contract or any other operating differential 
subsidy contract between the United States and Waterman, unless and 
until the Board after hearing shall have validly determined that such 
contract will not result in diversion of subsidy into the domestic trade 
and will not result in unfair competition to plaintiff or be prejudicial to 
the objects or policy of the Merchant Marine Act, 1936; (b) permanently 
enjoining defendants Industries, Waterman, and Sea-Land, and each of 
them, from entering into any such contract unless and until the Board 
shall have so determined, and further permanently enjoining them from 
carrying out or attempting to carry out any of the steps of the said Plan 
of Rearrangement or any similar plan; (2) for a temporary injunction 


granting the aforesaid relief pending this cause; (3) for a judgment 
setting aside the Federal Maritime Board's report and order of 
September 13, 1960, granting written permission to Waterman for Sea- 
Land and Waterman of Puerto Rico to operate in the coastwise service; 
(4) for a judgment awarding plaintiff its costs in this action; and (5) for 


such other and further relief as to the court may seem necessary or proper. 


/s/ Mark P. Schlefer 
/s/ T.S.L. Perlman 


Attorneys for Plaintiff 
* * * 
October 9, 1961 
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[ Filed October 30, 1961] | 


MOTION BY DEFENDANT WATERMAN STEAMSHIP. 
CORPORATION TO DISMISS THE COMPLAINT 


Defendant Waterman Steamship Corporation, by its undersigned 
counsel, hereby moves, pursuant to Rule 12(b) (6), for an order dis- 
missing the complaint herein on the ground that it fails to state a claim 
upon which relief can be granted. A memorandum of points and 
authorities in support of this motion is attached. : 

/s/ Daniel M. Gribbon 
/s/ James C. McKay 
/s/ Robert L. Randall 


Attorneys for Defendant 
Waterman Steamship Corporates 


* * * 


October 30, 1961 


[ Filed October 31, 1961] 
MOTION TO DISMISS UNDER 


RULE 12, F.R.C.P. 


Defendants Hodges, Stakem, Metz, Nichols, Maritime Subsidy Board 
and members of the Maritime Subsidy Board move pursuant to Rule 12, 
F.R.C.P., to dismiss the complaint herein as to said defendants for 
failure to state a claim or cause of action upon which relief can be 
granted or within the jurisdiction of this Court. This motion is based 


upon the complaint herein and upon the attached memorandum of points 
and authorities. 


Respectfully submitted, 


/s/ David C. Acheson 
United States poms 


/s/ Carl C. Davis 
Attorney, United States 
Department of Justice 


Of Counsel 


[ Filed November 13, 1961] 


MOTION [ OF SEATRAIN LINES, INC.] 
TO INTERVENE AS A PLAINTIFF 


Seatrain Lines, Inc. moves for leave to intervene as a plaintiff in 
this action in order to assert claims set forth in its proposed complaint 
of which a copy is hereto attached, on the ground that the claims set 
forth in said proposed complaint present both questions of law and of fact 


which are common to the main action. 


CHADBOURNE, PARKE, WHITESIDE 
& WOLFF 


By /s/ Warren E. Baker 
Attorneys for Seatrain Lines, Inc. 
*x* * * 


Dated: November 7, 1961 


[ Filed November 14, 1961] 


ORDER ALLOWING INTERVENTION OF 
SEATRAIN LINES, INC. AS A PLAINTIFF 


The Court having considered the motion of Seatrain Lines, Inc. for 
leave to intervene as a party plaintiff in the above-entitled cause, and the 
Court having considered the complaint tendered therewith, and the Court 
being duly advised in the premises, 

IT IS ORDERED, that Seatrain Lines, Inc. be and it hereby is 
granted leave to intervene in this cause and is granted leave to forth- 
with file its complaint herein which complaint is attached to said 
intervenor's motion herein. 

Dated and entered at Washington, D.C. this 14th day of November, - 


/s/ Joseph C. McGarraghy 
United States District Judge 


The undersigned, attorneys for all parties who have been served in the 


1961. 


action, do not oppose entry of the foregoing order: 


/s/ David C. Acheson, 
United States Attorney, Attorney for Defendant 
Attorneys for defendants Waterman Steamship Corp. 
Hodges, Alexander, Singman, ietocne Hire 
= = y for Plaintiff 
Nichols and Maritime Subsidy Board A.H. Bull Steamship Co. 


[ Filed November 14, 1961] 


A.H. BULL STEAMSHIP CO., 
c/o A.H. Bull & Co. 
National Press Building 
Washington, D.C. 

Plaintiff 


SEATRAIN LINES, INC. 
c/o Chadbourne, Parke, Whiteside & Wolff, 
Shoreham Building 
Washington, D.C. 
Plaintiff-Intervenor 


Vv. 


LUTHER H. HODGES, individually, and as 
Secretary of Commerce 

Department of Commerce 

Washington 25, D.C. 


DONALD W. ALEXANDER, individually as 
Maritime Administrator, and as 
Chairman, Maritime Subsidy Board 

Maritime Administration 

Washington 25, D.C. 

JULIAN SINGMAN, individually as 
Deputy Maritime Administrator and as a 
member of the Maritime Subsidy Board 

Maritime Administration 

Washington 25, D.C. 


LEONARD F. NICHOLS, individually, and asa * 


member of the Maritime Subsidy Board 
Maritime Administration 
Washington 25, D.C. 
MARITIME SUBSIDY BOARD 
Washington 25, D.C. 


WATERMAN STEAMSHIP CORPORATION 
1725 I Street, N.W. 
Washington, D.C. 
SEA-LAND SERVICE, INC. 
734 15th Street, N.W. 
Washington, D.C. 
and 
McLEAN INDUSTRIES, INC. 
734 15th Street, N.W. 
Washington, D.C. 
o Defendants 


: Civil Action No. 
3305-61 
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INTERVENOR'S COMPLAINT 

Plaintiff-intervenor Seatrain Lines, Inc. (hereinafter called 

Seatrain) for its complaint herein alleges: 
Count I 

1. The action arises under Section 805(a) of the Merchant Marine 
Act, 1936, 49 Stat. 2012, as amended, 46 U.S.C.A. 8 1223, and under 
Section 10 of the Administrative Procedure Act, 5 U.S.C.A. 8 1009, as 
hereinafter more fully appears. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of Ten Thousand Dollars. 

2. Seatrain is a ‘corporation organized and existing under the laws 
of Delaware, having its principal place of business at Edgewater, New 
Jersey. Seatrain is a common carrier by water operating exclusively in 
the coastwise trade pursuant to authority from the Interstate Commerce 
Commission. Seatrain Lines, Inc. is not subsidized and has no relation- 
ship with any subsidized operator. Seatrain has terminals at Edgewater, 
New Jersey, in the port area of New York and at Texas City, Texas, in 
the port area of Houston, Texas and provides twice weekly service 
between these points. Seatrain also operates between Edgewater, N.J. 
and New Orleans, La. and Savannah, Ga. and between Savannah, Ga. and 
New Orleans, La. Accordingly, it is a "corporation operating exclusively 
in the coastwise or intercoastal service" within the meaning of Section 
805(a) of the Merchant Marine Act, 1936, 46 U.S.C.A. 8 1223. Seatrain 
has maintained and developed an exclusively domestic coastwise service 
and pioneered and developed technological improvements wholly with 
private capital and without resort to subsidy or other governmental 


financial assistance, and has consistently maintained service at the ports 


it is authorized to serve, save only for war time interruptions when its 
vessels were requisitioned by the United States for essential military 
service. 

3. Defendant Luther H. Hodges is Secretary of Commerce of the 
United States, and as such, under Reorganization Plan No. 7 of 1961, 
has all functions with respect to making, amending, and terminating 
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subsidy contracts, and with respect to conducting hearings and making 
determinations antecedent to making, amending, and terminating subsidy 
contracts as provided by the Merchant Marine Act, 1936, as amended. 
Defendant Donald W. Alexander is the Maritime Administrator of the 
United States and ex officio Chairman of the Maritime Subsidy Board. 
Defendant Julian Singman is Deputy Maritime Administrator of the United 
States and ex officio member of the Maritime Subsidy Board. Defendant 
Leonard F. Nichols is a member of the Maritime Subsidy Board. 
Defendant Maritime Subsidy Board is the delegate of the Secretary of 
Commerce, pursuant to said Reorganization Plan No. 7, for the purpose 
of exercising said functions with respect to making, amending, and 
terminating subsidy contracts, and with respect to conducting hearings 
and making determinations antecedent to making, amending, and 
terminating subsidy contracts. Defendants Alexander, Metz, and Nichols, 
in their capacities aforesaid, take part in the Maritime Subsidy Board's 
exercise of said functions of the Secretary of Commerce, which have 
been delegated to the Maritime Subsidy Board pursuant to said Re- 
organization Plan No. 7. The address and official residence a each of 
said defendants is Washington 25, D.C 

4, Defendant Waterman fee Corporation (nereinatter 
Waterman") is a corporation organized and existing under the laws of 
Alabama, having its principal place of business at Mobile, Alabama. 
Defendant Sea-Land Service, Inc. (hereinafter "Sea-Land") is a cor- 


poration organized and existing under the laws of Delaware, having its 
principal place of business at Newark, New Jersey. Defendant McLean 
Industries, Inc. (hereinafter "Industries") is a corporation organized 


amd existing under the laws of Delaware, having its principal place of 
business at Mobile, Alabama. 

5, Defendants Sea-Land (formerly Pan-Atiantic Steamship 
Corporation) and Waterman are wholly owned subsidiaries of Industries, 
and, accordingly, Sea-Land, McLean and the other subsidiaries of the 
latter are affiliates or associates of Waterman within the meaning of 
Section 805(a) of the Merchant Marine Act, 1936. | 
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6. Sea-Land is a common carrier by water in interstate 
commerce. It commenced service between New York and Houston in 
1953, but it made only twenty-five calls in that year and discontinued 
the service. In 1956 Sea-Land re-entered the service with trailer- 
carrying tankers. In the fall of 1957 it introduced fully converted 
trailer ships and since then has operated a weekly service with two 
vessels between New York and Houston. That service competes for 
traffic with Seatrain's service between Edgewater and Texas City and to 
a lesser extent with the Seatrain's service between Edgewater and New 
Orleans. Sea-Land has also operated intermittently between New York 
and New Orleans in competition with Seatrain's service between 
Edgewater and New Orleans. Sea-Land is Seatrain's principal water 
carrier competitor. 

7. Section 603 of the Merchant Marine Act, 1936, 46 U.S.C.A. 

8 1173, authorizes the Maritime Subsidy Board to enter into a contract 
with a citizen of the United States for payment of an operating-differ - 


ential subsidy in connection with the operation of vessels of United 


States registry in foreign commerce. 

8. Section 805(a) of the Merchant Marine Act, 1936, 46 U.S.C.A. 
1223(a), makes it unlawful to award any subsidy to any person if such 
person or any subsidiary, affiliate or associate "directly or indirectly, 
shall own, operate, or charter any vessel or vessels in the domestic 
intercoastal or coastwise service, without the written permission" of 
the Federal Maritime Board. Section 805(a) also provides that the 
Board shall not grant any such application if the Board finds it will 
result in unfair competition to any person, firm, or corporation 
operating exclusively in the coastwise or intercoastal service or that 
it would be prejudicial to the objects and policy of the Act. 

9. Inor about January 1957, defendant Waterman filed an 
application for an operating-differential subsidy contract covering 
certain of its services as a common carrier by water in foreign 


commerce. 
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10. On or about April 2, 1957 Waterman filed an application under 
Section 805(a) for permission, inter alia, for Sea-Land (then named 
Pan-Atlantic Steamship Corporation) to continue its operations’ between 
Houston and New York, and New Orleans and New York while Waterman 
conducted subsidized operations between United States and foreign ports. 
Seatrain among others, intervened in opposition to said application and 
participated in the public hearings which were held thereon between 
October 28, 1958 and April 9, 1959; in addition, Seatrain participated in 
all other phases of the proceeding, including the submission of briefs 
to the Examiner, the filing of exceptions to the Examiner's report, and 


oral argument before the Federal Maritime Board. 
11. The Federal Maritime Board entered its opinion and order in 
said proceeding on September 12, 1960. Waterman Steamship Corporation - 


Application Under Section 805(a), 6 F.M.B. 115. Among other things, 
said order specified the extent to which Sea-Land (then Pan-Atlantic) 


would be permitted to operate domestically in competition with Seatrain 


after Sea-Land's affiliate, defendant Waterman, commenced subsidized 
operations in foreign commerce. Said order granted Sea-Land per- 
mission "to operate not more than four vessels and 53 voyages annually 
in southbound service between New York and New Orleans, a and "to 
operate a two vessel trailership service between Port Newark, N.J. 

and Houston, Texas." Sea-Land was denied permission to engage in 
northbound service between New Orleans and New York. : 

12. Thereafter, defendants Waterman, Sea-Land and Industries, 
without notice to Seatrain, made ex parte application to the Federal 
Maritime Board and/or its successor the Maritime Subsidy Board for 
the award of a subsidy contract to Waterman without any SOE GEE 
whatever on Sea-Land's domestic operations. 

13. On or about September 15, 1961, there was published a 
“preliminary prospectus" dated September 15, 1961, offering 1,900,000 
shares of Waterman Common Stock. Said preliminary prospectus 
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contains a letter from the Chairman, Maritime Subsidy Board to 
Waterman dated August 24, 1961 which states, among other things: 

"By application dated January 30, 1957, as amended from 
time to time, the Waterman Steamship Corporation of Alabama 
("Waterman") has requested an operating-differential subsidy 
under the provisions of the Merchant Marine Act, 1936, as 
amended (‘Act’). In support of such application, Waterman has 
recently submitted to the Federal Maritime Board a 'Plan of 
Rearrangement' ('Plan'), a copy of which is attached hereto. It 
is understood that the purpose of the Plan is to enable the 
applicant to qualify in all respects for the award of an operating- 
differential subsidy contract, 

"After review and consideration of the Plan, the undersigned 
is of the opinion that, subject to the provisions hereinafter stated, 
Waterman (1) will have so severed and otherwise terminated all 
relationships with, and activities of, domestic intercoastal and 
coastwise commerce of the United States as to not require any 
written permission under Section 805(a) of the Act, . . an 
Seatrain had not been given any notice with respect to the request 

for or the issuance of this letter, nor has it ever been served with a 
copy thereof. 

14. On October 10, 1961, Seatrain wrote the Maritime Administra- 
tion and Maritime Subsidy Board (with copies to Waterman and Sea-Land) 
concerning the aforesaid letter from the Maritime Administration to 
Waterman. A copy of Seatrain's letter dated October 10, 1961 is annexed 
hereto as Exhibit A, and made a part hereof. 

15. On October 25, 1961, Seatrain addressed a second letter to the 
Maritime Administration and Maritime Subsidy Board requesting a 
reply to its letter of October 10, and further requesting advice as to 
“whether a subsidy contract will be entered into with Waterman without 


holding a hearing and making a determination of the Section 805(a) issues 
described" in Seatrain's letter of October 10, 1961. A copy of Seatrain's 
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said letter of October 25, 1961 is annexed hereto as Exhibit B, and 
made a part hereof. Seatrain has not received any reply from the 
Maritime Administration or Maritime Subsidy Board. 

16. Unless enjoined by this Court, defendant Maritime Subsidy 
Board will shortly enter into an operating-differential subsidy contract 
with defendant Waterman, without any restriction on the operations of 
defendant Sea-Land competitive to Seatrain's. In addition, the con- 
summation of the "Plan of Rearrangement" of defendant Waterman is 
contingent upon the execution of said subsidy contract. Accordingly, 
immediately upon the execution of said subsidy contract, Waterman will 
pay over to Industries about $16,000,000, including the bulk of the 
moneys realized by Waterman from the public sale of its stock. Said 
sale would be impossible without the prior execution of the subsidy 
contract. Industries intends to use some or all of the said $16,000,000 
to expand greatly the operations of Sea-Land, including operations com- 
petitive with Seatrain's. Seatrain is thus threatened with oe 
irreparable injury. 

17. Defendants have unlawfully set aside the order of the Federal 
Maritime Board served September 13, 1961 limiting the extent of Sea- 
Land's domestic operations competitive to Seatrain's, without notice or 
hearing contrary to the Administrative Procedure Act, including 
Section 5 thereof (5 U.S.C.A. 8 1004), and contrary to the Rules of 
Practice and Procedure established by the predecessor of the Maritime 
Subsidy Board and continued in effect by the Secretary of Commerce 
(26 Fed. Reg. 7713, 7716). Rule 16 of said Rules of Practice and 


Procedure provides for "Reopening of Proceedings" as follows: 
"(a) Reopening by Board and modification or setting aside 


of report or order. Upon petition or its own motion, the Board 
may at any time after reasonable notice, reopen any proceeding 
under these rules for rehearing, reargument, or reconsideration 


and, after opportunity for hearing, may alter, modify, or set aside 
in whole or in part its report of findings or order therein if it 


finds such action is required by changed conditions in fact or law 
or by the public interest." (emphasis added). 


34 


Said Rule 16 further requires that a petition for reopening be in 
writing and be served upon all parties to the proceeding. 
Count 0 

18. Seatrain repeats each and every allegation set forth in 
paragraph 1 through 8 and 14 through 16 of this complaint, and in- 
corporates by reference the allegations of paragraphs 7 through 9 of 
the complaint of plaintiff A.H. Bull Steamship Co. filed in this action. 

19. Seatrain has demanded a hearing on the issue of unlawful 
diversion of subsidy contrary to the objects and policy of the Merchant 
Marine Act of 1936, but none has been accorded it. 

Count HI 

20. Seatrain repeats and realleges each and every allegation set 
forth in paragraphs 1 through 8 and 14 through 16 of this complaint, and 
incorporates by reference the allegation of paragraphs 12, 13 and 15 of 
the complaint of plaintiff A.H. Bull Steamship Co. filed in this action. 

21. Seatrain has demanded a hearing on the issue of unlawful 
affiliations between Waterman, Industries and Sea-Land, but none has 
been accorded it. 

WHEREFORE, plaintiff-intervenor prays (1) for a judgment 

(a) permanently enjoining the defendants Hodges, Alexander, Singman, 
Nichols, the defendant Board, and each of them, from making or causing 
to be made the said operating differential subsidy contract or any other 
operating differential subsidy contract between the United States and 
Waterman, unless and until the Board after hearing shall have validly 
determined that such contract will not result in diversion of subsidy into 
the domestic trade and will not result in unfair competition to plaintiff- 
intervenor or be prejudicial to the objects or policy of the Merchant 
Marine Act, 1936; (b) permanently enjoining defendants Industries, 
Waterman, and Sea-Land, and each of them, from entering into any such 
contract unless and until the Board shall have so determined, and further 


permanently enjoining them from carrying out or attempting to carry 
out any of the steps of the said Plan of Rearrangement or any similar 
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plan; (2) for a temporary injunction granting the aforesaid relief 
pending this cause; (3) for a judgment awarding plaintiff-intervenor its 
costs in this action; and (4) for such other and further relief as to the 


court may seem necessary or proper. 


CHADBOURNE, PARKE, WEITESIDE 
& WOLFF 


By: /s/ Warren E. Baker 


Attorneys for Plaintiff-Intervenor 
x * * 


EXHIBIT A TO INTERVENOR'S COMPLAINT 


CHADBOURNE, PARKE, WHITESIDE & WOLFF 
25 Broadway, New York 4, N.Y. 

* kK * 

| 
* & * 


October 10, 1961 


Maritime Administrator, 
Maritime Subsidy Board, 
General Accounting Office Building, | 


Washington 25, D.C. | 


Re: Docket No. S-73 Waterman Steamship Corporation 
Application for Oper: rating-Differential Subsidy 
Gentlemen: 
We are writing to you as counsel for Seatrain Lines, Inc. a party 
to the above entitled proceeding. Our attention has been = toa 
preliminary prospectus, dated September 15, 1961, offering 1,900,000 
shares of Waterman Steamship Corporation Common Stock which purports 
to quote a letter from the Chairman, Maritime Subsidy Board to 
Waterman Steamship Corporation dated August 14, 1961 to the effect 
that in his opinion under a "Plan of Rearrangement" Waterman “will 
have so severed and otherwise terminated all relationships with, and 
activities of, domestic intercoastal and coastwise commerce of the 


United States as to not require any written permission under Section 805(a) 
| 
| 
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EXHIBIT A (Cont'd.) 


of the Act. ..". Our records do not indicate that Seatrain was ever 
served with any notice of an application for such ruling. 

Seatrain was a party in the above docket with respect to the 
Section 805(a) issues decided by the Federal Maritime Board on 
September 12, 1960. One of the principal issues decided was the extent 
to which Waterman's affiliate Pan Atlantic Steamship Corporation (now 
Sea-Land Service, Inc.) would be permitted to operate on routes served 
by Seatrain after Waterman was subsidized. In its order of September 
12, 1960 the Federal Maritime Board granted written permission under 
Section 805(a) for Pan Atlantic "to operate not more than four vessels 
and 53 voyages in southbound service between New York and New Orleans, 
Louisiana" and "to operate a two vessel trailership service between 
Port Newark, N.J. and Houston, Texas." Pan Atlantic was denied 
permission to engage in northbound service between New Orleans and 
New York. Thus, the decision of September 12, 1960 placed some 
ceiling on Pan Atlantic's competitive services. 

If the information contained in the preliminary prospectus is 
correct, it would appear that, without any notice or hearings, the 
Maritime Subsidy Board is about to grant a subsidy to Waterman without 
any restrictions whatever on Pan Atlantic's domestic operations, thus 
depriving Seatrain of the protection of the September 12, 1960 order as 
well as of an opportunity to obtain judicial review of the order to the 
extent that it granted the limited per mission under Section 805(a) 
described above. The serious impact of such action is indicated by the 
fact that Pan Atlantic has recently stated in writing that "within the 
next three to five years" it proposes "to triple the number of ships 
[it has] presently assigned in the domestic service." 

Seatrain submits that the order of September 12, 1960 can not be 
mooted through rulings obtained ex parte by Waterman, and without any 
notice or hearing. This is particularly true where, to say the least, 
there are substantial issues as to whether the affiliation between 
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EXHIBIT A (Cont'd.) 
Waterman and Pan Atlantic still continues and is contemplated to con- 
tinue, and whether under the "Plan of Rearrangement" a subsidy con- 
tract is being used to obtain additional capital for the domestic, 
operations of Pan Atlantic, contrary to the objects and policy of the Act 
and resulting in unfair competition with Seatrain. In this connection, 
we note that the preliminary prospectus states (page 30), “It is a 
condition of the obligations of the Underwriters under the Purchase 
Contract that not less than 516,000 shares of the Common Stock offered 
hereby be purchased by certain officers, directors, members of their 
families and others connected with the Company at the public offering 
price. The persons who are to purchase such shares include: James K. 
McLean, President and a director of the Company--322,850 shares; 
Edward A. Hirs, Executive Vice President, Treasurer and a director 
of the Company, and his wife--25,806 shares; and other persons-- 
167,614 shares." James K. McLean is the brother of Malcolm P. 


McLean, Chairman of McLean Industries, and both James K. McLean 
and Edward A. Hirs have been executive officers of McLean Industries 
for some years. Thus, it plainly appears that working control! of 


Waterman will be in persons who have close family and business relation- 
ships with Malcolm P. McLean who unquestionably controls McLean 
Industries, Inc. and its wholly owned subsidiary Pan Atlantic. |Moreover, 
in a recent letter to its stockholders, McLean Industries has pointed out 
that consummation of the "Plan of Rearrangement" depends upon the 
award of subsidy to Waterman, and that as the result of such con- 
summation the cash of McLean Industries will be increased by an 
estimated $16,000,000 and its net worth by an estimated $12,000,000. 

In view of the lengthy proceedings that culminated in the order of 
September 12, 1960, basic principals of fairness, the protection of the 
public interest and the interest of investors, as well as the rules of this 
Board and the Administrative Procedure Act require that these issues 
be determined in a hearing. Seatrain believes that under Rule 16 of the 
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EXHIBIT A (Cont'd. 
Rules of Practice it was incumbent upon Waterman and Pan Atlantic to 
petition for reopening of the Section 805(a) proceedings decided by the 
Federal Maritime Board on September 12, 1960. In any event, Seatrain 
hereby requests that before any subsidy contract is entered into with 
Waterman, a hearing be held to determine the Section 805(a) issues 
described above, including whether the outstanding order of 
September 12, 1960 should be modified. 

Respectfully, 


/s/ Warren E. Baker 
Chadbourne, Parke, 


Whiteside & Wolff 
Attorneys for 
Seatrain Lines, Inc. 


cc: Elmer E. Metz, 
Leonard F. Nichols, 
Members, Maritime Subsidy Board 


Sterling F. Stoudenmire, Jr. 
Attorney for Waterman Steamship Corporation 


Warren Price, Jr. 
Attorney for Sea-Land Service, Inc. 


EXHIBIT B TO INTERVENOR'S COMPLAINT 


CHADBOURNE, PARKE, WHITESIDE & WOLFF 


25 Broadway, New York 4, N.Y. 
* * * 


* * * 


October 25, 1961 


Mr. Donald W. Alexander, 
Maritime Administrator; 
Maritime Subsidy Board, 
Maritime Administration, 
Washington 25, D.C. 


Re: Docket No. S-73 Waterman Steamship Corporation 
Application for Operating-Differential Subsidy 
Gentlemen: 
This is in further reference to our letter of October 10, 1961 
concerning the need for a Section 805(a) hearing before any subsidy 
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EXHIBIT B (Cont'd) | 
contract is entered into with Waterman Steamship Coxporation. We have 
been advised of statements made in connection with the proposed 
offering of 1,900,000 shares of Waterman Stock to the effect that a subsidy 
contract will be signed with Waterman on or before November ‘15, 1961. 

; As stated in our October 10 letter, it is our position that it was 
improper for Waterman to seek an ex parte ruling as to the need for 
Section 805(a) permission, without any notice to the parties to tthe - 

- then pending Section 805(a) phase of Docket No. S-73. ; 

In view of the great importance of this matter to our client, 
Seatrain Lines, Inc., we would very much appreciate your reply to our 

‘letter of October 10, and in particular, whether a subsidy contract will 
be entered into with Waterman without holding a hearing and making a 
determination of the Section 805(a) issues described in our letter. 


Respectfully, 


/s/ Warren E. Baker 
Chadbourne, Parke, 
Whiteside & Wolff 
Attorneys for 
Seatrain Lines, Inc. 


cc: Julian H. Singman, Deputy Maritime Administrator 
Leonard F. Nichols, Comptroller, Maritime 
Administration 
Members, Maritime Subsidy Board 


Sterling F. Stoudenmire, Jr. 
Attorney for Waterman Steamship Coser 


Warren Price, Jr. 
Attorney for Sea-Land Service, Inc. 


[ Filed November 15, 1961] 


MOTION BY DEFENDANT WATERMAN STEAMSHIP 
CORPORATION TO DISMISS THE COMPLAINT OF 


INTERVENOR SEATRAIN LINES, INC. 
Defendant Waterman Steamship Corporation, by its undersigned 


counsel, hereby moves, pursuant to Rule 12(b) (6), for an order dismissing 
the complaint of Intervenor Seatrain Lines, Inc. on the ground that it 
fails to state a claim upon which relief can be granted. 


/s/ DANIEL M. GRIBBON 

/s/ JAMES C. McKAY 

/s/ ROBERT L. RANDALL 
* * * 


Attorneys for Defendant 
Waterman Steamship Corporation 


November 15, 1961 


[ Filed November 15, 1961] 


MOTION TO DISMISS UNDER 
= RULE 12, F.R.C.P. 
Defendants Hodges, Stakem, Metz, Nichols, Alexander, Singman, 


Maritime Subsidy Board, and members of the Maritime Subsidy Board 


move pursuant to Rule 12, F.R.C.P., to dismiss the complaint filed by 
intervenor, Seatrain Lines, Inc., herein as to said defendants for failure 
to state a claim or cause of action upon which relief can be granted or 
within the jurisdiction of this Court. This motion is based upon the 
complaint herein and upon the memorandum of points and authorities 
filed with the Court on October 31, 1961. 

Respectfully submitted, 


/s/DAVID C. ACHESON 


CARL C. DAVIS/s/ : 
Attorney United States Attorney 


United States Department of Justice 
Of Counsel 
[Certificate of Service] 
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[ Filed November 22, 1961] 
OPINION AND RULING FROM THE BENCH ON HEARING © 
OF MOTION TO DISMISS UNDER RULE 12 F.R.C.P., 
HON. ALEXANDER HOLTZOFF, J., NOVEMBER 16,1961 
* * * * * 

THE COURT: This action involves the execution of a proposed 
subsidy contract about to be entered into by the Maritime Subsidy Board 
with the Waterman Steamship Corporation. A competing steamship 
line, A.H. Bull Steamship Company, brings this action to enjoin the 
making of the contract. The defendants are the Secretary of Commerce, 
the three members of the Maritime Subsidy Board, the Waterman 
Steamship Corporation and two of its affiliated corporations. 

The complaint is somewhat verbose and prolix. It pleads a great 
deal of evidentiary matter and does not confine itself to a statement of 
ultimate facts. It is not a pleading of the type contemplated by Rute 8, 
Paragraph (e), Sub-section (1) of the Federal Rules of Civil Procedure, 
which provides that each averment of a pleading shall be simple, concise 
and direct. A pleading of this type necessarily enhances the labor of the 
Court because it is necessary to go through the process of analyzing the 
involved allegations of the pleading in order to determine what claimed 
for relief is sought to be alleged and what is its basis. 

Substantially, the complaint is directed to certain provisions of the 
Merchant Marine Act of 1936, contained in 46 United States Code, 
Section 1223, Sub-section (a). In substance, the first sentence of that 
section provides that it shall be unlawful to award or pay any subsidy to 
any steamship line engaged in foreign commerce if such steamship 
company is affiliated with any steamship company or concern engaged in 
domestic inter-coastal or coast-wise service. 

In other words, the purpose of the statute providing for ship 
subsidy was to subsidize those vessels that were engaged solely in 
foreign commerce. It was not intended by the Congress to subsidize 
merchant marine engaged in domestic commerce. : 
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[ Filed November 15, 1961] 


MOTION BY DEFENDANT WATERMAN STEAMSHIP 
CORPORATION TO DISMISS THE COMPLAINT OF 
INTERVENOR SEATRAIN LINES, INC. 


Defendant Waterman Steamship Corporation, by its undersigned 
counsel, hereby moves, pursuant to Rule 12(b) (6), for an order dismissing 
the complaint of Intervenor Seatrain Lines, Inc. on the ground that it 
fails to state a claim upon which relief can be granted. 


/s/ DANIEL M. GRIBBON 
/s/ JAMES C. McKAY 


/s/ ROBERT L. RANDALL 
* * * 
Attorneys for Defendant 
Waterman Steamship Corporation 


November 15, 1961 


[ Filed November 15, 1961] 
MOTION TO DISMISS UNDER 


RULE 12, F.R.C.P. 


Defendants Hodges, Stakem, Metz, Nichols, Alexander, Singman, 
Maritime Subsidy Board, and members of the Maritime Subsidy Board 
move pursuant to Rule 12, F.R.C.P., to dismiss the complaint filed by 
intervenor, Seatrain Lines, Inc., herein as to said defendants for failure 
to state a claim or cause of action upon which relief can be granted or 
within the jurisdiction of this Court. This motion is based upon the 
complaint herein and upon the memorandum of points and authorities 
filed with the Court on October 31, 1961. 

Respectfully submitted, 


/s/DAVID C. ACHESON 


CARL C. DAVIS/s/ United States Attorney 


Attorney 
United States Department of Justice 
Of Counsel 


[Certificate of Service] 
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[ Filed November 22, 1961] 


OPINION AND RULING FROM THE BENCH ON HEARING 
OF MOTION TO DISMISS UNDER RULE 12 F.R.C.P., 
HON. ALEXANDER HOLTZOFF, J., NOVEMBER 16,1961 


* * * * * 

THE COURT: This action involves the execution of a pupae 
subsidy contract about to be entered into by the Maritime Subsidy Board 
with the Waterman Steamship Corporation. A competing steamship 
line, A.H. Bull Steamship Company, brings this action to enjoin the 
making of the contract. The defendants are the Secretary of Commerce, 
the three members of the Maritime Subsidy Board, the Waterman 
Steamship Corporation and two of its affiliated corporations. : 

The complaint is somewhat verbose and prolix. It pleads a great 
deal of evidentiary matter and does not confine itself to a statement of 
ultimate facts. It is not a pleading of the type contemplated by Rute 8, 
Paragraph (e), Sub-section (1) of the Federal Rules of Civil Procedure, 
which provides that each averment of a pleading shall be simple, concise 
and direct. A pleading of this type necessarily enhances the labor of the 
Court because it is necessary to go through the process of analyzing the 
involved allegations of the pleading in order to determine what claimed 
for relief is sought to be alleged and what is its basis. 

Substantially, the complaint is directed to certain provisions of the 
Merchant Marine Act of 1936, contained in 46 United States Code, 
Section 1223, Sub-section (a). In substance, the first sentence of that 


section provides that it shall be unlawful to award or pay any subsidy to 


any steamship line engaged in foreign commerce if such steamship 
company is affiliated with any steamship company or concern engaged in 
domestic inter-coastal or coast-wise service. | 

In other words, the purpose of the statute providing for ship 
subsidy was to subsidize those vessels that were engaged solely in 
foreign commerce. It was not intended by the Congress to subsidize 


merchant marine engaged in domestic commerce. 
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The second sentence of the statute is somewhat ambiguous. It 
provides as follows: 

"Every person, firm or corporation having any interest in 
such application shall be permitted to intervene, and the Board or 
Secretary shall give a hearing to the applicant and the intervenors." 
It is the contention of the plaintiff that it is the duty of the Board to 

grant a hearing in order to determine whether or not the Waterman 
Steamship Company, to whom it is proposed to grant a subsidy, has any 
affiliate engaged in domestic service. 

On the other hand, the defendants contend that such a hearing is 
necessary only if the Board finds that the concern to whom it is proposed 
to grant a subsidy does have a domestic affiliate, and then there would be 
a hearing on the question whether permission should be granted by the 
Board and by the Secretary of Commerce to make an exception from the 
statutory prohibition and award the subsidy. 

Turning back to the complaint, it is found to consist of three counts. 
The first two counts are somewhat overlapping. Each of the first two 
counts allege that the Board seeks to proceed in the matter without a 
hearing, having found that the Waterman Steamship Company has no 
domestic affiliate and therefore is not within the prohibition of the 
statute. The first count also alleges that, contrary to the provisions of 
the last paragraph of Section 1223 (a), above referred to, the Steamship 
Company is about to unlawfully divert the subsidy which it is about to 
receive into coast-wise or inter-coastal operations. 

The second count also alleges that the defendant Waterman Steam- 
ship Company is actually and in fact affiliated with concerns engaged in 
domestic trade and, therefore, is within the prohibition of the statute, 


which in effect prohibits the granting of a subsidy 11 such an instance 


without a hearing and without the written permission of the Board and 
the Secretary of Commerce. 
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The third count is Beer on a different theory and is | 
separate and distinct from the first two counts. It is based upon! ‘the 
contention that Waterman Steamship Company is violating the antitrust 
acts. 

It would seem desirable, first, to determine whether a hoacine is 
necessary because that is a point raised by each of the first two counts. 

The statute is somewhat obscure and may be said to be ambiguous. 
The Court is of the opinion, while not free from doubt, that the statute 
should be construed to mean that the Board should first determine 
whether a concern to which it is proposed to grant a subsidy is affiliated 
with any concern engaged in domestic service. If it determines the 
question in the negative, it may proceed without any hearing = exercise 
its executive discretion. 

If, however, it determines that such an affiliation exists, then a 
hearing must be accorded by the Board to all interested parties, in 
order to determine whether permission or exemption from the pro- 
hibition should be granted in that case. | 

In this connection, the Court might refer to its decision in 
American President Lines v. Federal Maritime Board, 112 F. Supp. 346. 
At page 348 the Court stated: 

"The granting or withholding of a subsidy is cleariy 
committed by law to agency discretion. In this respect, the 

action of the Board in granting or withholding a subsidy is 

similar to the action of other federal agencies in making or 

withholding loans and grants. It is not mandatory for the Board 

to grant a subsidy merely because the applicant complies with 

specified conditions. It must consider and weigh many aspects 

of public policy and expediency in reaching a conclusion." 

Consequently, within the framework of the statute, full executive 
discretion as to whether a subsidy should be awarded is vested in the 
Board. 
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The Board, however, may not transcend the limitations of the 
statute, and this Court has the duty of determining whether such 
limitations are in fact transcended, as was indicated in the case to 
which reference has just been made. 

Whether the Board is transcending the statutory limitations in 
this case depends on whether affiliation exists, that is, whether the 
Waterman Steamship Company is in fact affiliated with any concern 
engaged in whole or in part in domestic service. 

In order to reach such a determination, the Court has the duty of 
reviewing the question of fact. Necessarily, of course, a great deal of 
weight must be attached to the determination of this issue of fact on 
the part of the Board, and if there is substantial evidence supporting 
the finding of the Board, then its action may not be set aside, irres- 
pective of what the Court might have done independently. In other words, 
there is no trial de novo on that issue, but merely the usual administra- 
tive review to determine whether the finding of the Board is supported by 
substantial evidence. 

Going back now, in the light of these considerations, to the three 
counts contained in the complaint, the following conclusions are 
reached: 

As above stated, the first count is based on the failure to give a 


hearing and on the prospective unlawful diversion of Maritime Subsidy 


funds. The Court is of the opinion that the first count does not state a 
claim for relief. There can be no diversion of subsidy funds when no 
subsidy has as yet been paid and no contract providing for its payment 
has as yet been executed. That claim is obviously premature. So, 
too, the allegation that it is unlawful for the Board to proceed without 
a hearing is not sustained in the light of the foregoing discussion. 

Accordingly, the motion will be granted as to Count 1 of the 
complaint. 


| 
45 i 
Count 2 of the complaint is in a different situation. Count 2 is 
based, in large part, on an alleged error of the Board in finding that no 
affiliation exists between Waterman and any concern engaged in domestic 
service. That, as heretofore indicated, is a question that this Court 
must review, and, therefore, the second count of the complaint states a 
claim for relief and the motion as to that count is denied. 
The third count of the complaint attempts to set forth a claim 
that Waterman is violating the antitrust law. That does not set forth 
a claim for relief because that is not a ground for enjoining the making 
of the subsidy contract with the Government. Accordingly, the motion 
to dismiss the third count of the complaint is granted. | 
Counsel may submit an appropriate order. 
(Thereupon, the hearing stood concluded.) 
[ Certificate of Court Reporter] 


[ Filed January 4, 1962] 


ORDER 

Upon consideration of the motions of defendants to dismiss the 
complaints of plaintiff A-H. Bull Steamship Co., and intervenor Seatrain 
Lines, Inc., and upon hearing the argument of counsel the court having 
rendered its oral opinion in open court, it is this 4th day of Samiary 
1962 

ORDERED That the motions be and they hereby are ee as to 
COUNTS I and Il of the complaint of plaintiff A-H. Bull Steamship Co., 
and as to COUNT II of the complaint of intervenor Seatrain a Inc., 
and it is further 

ORDERED That the motions be and they hereby are in all other 
respects denied. 


/s/ Alexander Holtzoff 
United States District Judge 
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The Board, however, may not transcend the limitations of the 
statute, and this Court has the duty of determining whether such 
limitations are in fact transcended, as was indicated in the case to 
which reference has just been made. 

Whether the Board is transcending the statutory limitations in 
this case depends on whether affiliation exists, that is, whether the 
Waterman Steamship Company is in fact affiliated with any concern 
engaged in whole or in part in domestic service. 

In order to reach such a determination, the Court has the duty of 


reviewing the question of fact. Necessarily, of course, a great deal of 


weight must be attached to the determination of this issue of fact on 

the part of the Board, and if there is substantial evidence supporting 

the finding of the Board, then its action may not be set aside, irres- 
pective of what the Court might have done independently. In other words, 
there is no trial de novo on that issue, but merely the usual administra- 
tive review to determine whether the finding of the Board is supported by 
substantial evidence. 

Going back now, in the light of these considerations, to the three 
counts contained in the complaint, the following conclusions are 
reached: 

As above stated, the first count is based on the failure to give a 
hearing and on the prospective unlawful diversion of Maritime Subsidy 
funds. The Court is of the opinion that the first count does not state a 
claim for relief. There can be no diversion of subsidy funds when no 
subsidy has as yet been paid and no contract providing for its payment 
has as yet been executed. That claim is obviously premature. So, 
too, the allegation that it is unlawful for the Board to proceed without 
a hearing is not sustained in the light of the foregoing discussion. 

Accordingly, the motion will be granted as to Count 1 of the 
complaint. 
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Count 2 of the complaint is in a different situation. Count 2 is 
based, in large part, on an alleged error of the Board in finding that no 
affiliation exists between Waterman and any concern engaged in domestic 
service. That, as heretofore indicated, is a question that this Court 
must review, and, therefore, the second count of the complaint states a 
claim for relief and the motion as to that count is denied. | 

The third count of the complaint attempts to set forth a claim 
that Waterman is violating the antitrust law. That does not set forth 
a claim for relief because that is not a ground for enjoining the making 
of the subsidy contract with the Government. Accordingly, the motion 
to dismiss the third count of the complaint is granted. | 

Counsel may submit an appropriate order. 

(Thereupon, the hearing stood concluded.) 

[ Certificate of Court Reporter] 


[ Filed January 4, 1962] 
ORDER 
Upon consideration of the motions of defendants to dismiss the 
complaints of plaintiff A.H. Bull Steamship Co., and intervenor Seatrain 
Lines, Inc., and upon hearing the argument of counsel the court having 
rendered its oral opinion in open court, it is this 4th day of January 
1962 


ORDERED That the motions be and they hereby are granted as to 
COUNTS I and II of the complaint of plaintiff A.H. Bull Steamship Co., 
and as to COUNT I of the complaint of intervenor Seatrain Lines, Inc., 
and it is further | 

ORDERED That the motions be and they hereby are in all other 
respects denied. 


/s/ Alexander Holtzoff 
United States District Judge 
| 
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[ Filed January 15, 1962] 


ANSWER OF DEFENDANT, WATERMAN STEAMSHIP 
CORPORATION, TO COUNTS I AND II OF THE 
COMPLAINT OF PLAINTIFF-INTERVENOR, 
SEATRAIN LINES, INC. 


Waterman Steamship Corporation ("this defendant"), through its 
attorneys, answers Counts I and Ill of intervenor's complaint as follows: 


First Defense 

1. This defendant is informed and believes and therefore avers 
that it is not required either to admit or deny the allegations in 
paragraph 1 of intervenor's complaint because they constitute conclusions 
of law. 

2. This defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations in paragraph 2 of 
intervenor's complaint. 

3. Answering paragraph 3 of intervenor's complaint, this 
defendant admits that the individuals named therein hold the positions 
alleged therein, that said individuals perform certain functions under 
Reorganization Plan No. 7, and that the Maritime Subsidy Board is the 
delegate of the Secretary of Commerce under said Plan. This defendant 
is without knowledge or information sufficient to form a belief as to the 
truth of the remaining allegations in paragraph 3 of intervenor's 
complaint. 

4. This defendant admits the allegations in paragraph 4 of 
intervenor's complaint. 

5. This defendant admits that Sea~Land and it are wholly owned 
subsidiaries of McLean Industries, Inc., and denies the remaining 
allegations in paragraph 5 of intervenor's complaint. 

6. This defendant admits the allegations in paragraph 6 of 
intervenor's complaint except that it is without knowledge or information 
sufficient to form a belief as to the truth of the allegations that Sea-Land 

made only 25 calls in 1953, that Sea-Land's service competes with that 
of Seatrain between Edgewater and New Orleans, and that Sea-Land is 
Seatrain's principal competitor. 
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7. This defendant admits that Section 603 of the Merchant Marine 
Act, 1936, 46 U.S.C.A. 8 1173 contains certain provisions which 
authorize the Maritime Subsidy Board to enter into contracts with 
citizens of the United States for payment of an operating-differential 


subsidy in connection with the operation of vessels of United States 


registry in foreign commerce. 

8. This defendant admits that Section 805(a) of the Merchant 
Marine Act, 1936, 46 U.S.C.A. 8 1223, contains certain provisions, 
including those quoted and paraphrased in paragraph 8 of eer 
complaint. | 

9. This defendant admits the allegations in paragraph 9 of 
intervenor's complaint. 

10. This defendant admits the allegations in paragraph 10 of 
intervenor's complaint. 

11. This defendant admits that the Federal Maritime Board I entered 
an opinion and order on September 12, 1960 entitled Waterman Steamship 

Corporation - Application under Section 805(a), 6 F.M.B. 115, (1960), 
and that the contents of said opinion and order accurately reflect the 
action taken by the Federal Maritime Board in said proceedings. 

12. This defendant denies the allegations in paragraph 12 of 
intervenor's complaint, except it admits that it submitted a Plan of 
Rearrangement to the Maritime Subsidy Board, and that on August 24, 
1961, the Board transmitted to it a letter relating to said Plan. (A true 
copy of said Plan and letter are attached as Exhibit A.) | 

13. This defendant admits the allegations in paragraph 13 of 
intervenor's complaint, except that it is without knowledge or information 
sufficient to form a belief as to the truth of the allegations that Seatrain 
did not receive notice with respect to the request for, or the issuance of, 
the letter of August 24, 1961, and that Seatrain was not served with a 
copy of said letter. | 
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14. This defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations in paragraph 14 of 
intervenor's complaint. 

15. This defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations in paragraph 15 of 
intervenor's complaint. 

16. This defendant denies the allegations in paragraph 16 of 
intervenor's complaint, except that it avers that it has applied for, and 
is negotiating with, the Maritime Subsidy Board for a subsidy contract, 
and in support of said application has submitted to the Board a Plan of 
Rearrangement, referred to in paragraph 12 above, the consummation 
of which is contingent'upon execution of said subsidy contract, and is 
presently without knowledge or information as to when said contract 
will be executed. 

17. This defendant denies the allegations in paragraph 17 of 
intervenor's complaint. 

18. Answering paragraph 20 of intervenor's complaint, this 
defendant repeats and reasserts each and every defense set forth here- 

_tofere-in answer to paragraphs 1 through 8 and paragraphs 14 through 
16 of intervenor's complaint, and incorporates by reference, and asserts 
herein, each and every defense set forth in its answer to paragraphs 
12, 13 and 15 of the complaint of A.H. Bull Steamship Co. 

19. This defendant is advised that it is not required to respond to 
the allegations in paragraph 21 of intervenor's complaint because the 
Court ruled on November. 16, 1961, that they do not state a claim upon 
which relief can be granted. 

Second Defense 
Counts I and III of intervenor's complaint fail to state a claim 
upon which relief can be granted. 
Third Defense 
The intervenor is without standing to maintain the alleged causes 


of actions set forth in Counts I and II of its complaint. 
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Fourth Defense 
Any determination by the Maritime Subsidy Board that this 
defendant is not affiliated with any person or concern in the domestic 
intercoastal or coastwise service is not subject to review by this Court. 
WHEREFORE: This defendant prays that judgment be entered on 
its behalf dismissing intervenor's complaint herein, awarding costs to 
it, and granting such other and further relief to which the Court deems 
it entitled. 
/s/ Daniel M. Gribbon 
/s/ James C. McKay 
/s/ Robert L. Randall 


* * * 


Attorneys for Defendant Waterman 
Steamship Corporation — 


Of Counsel: 


William H. Armbrecht 
* oe O* 


Sterling F. Stoudenmire, Jr. 
* KK 


Henry G. Fischer 
* Oe 


January 15, 1962 


[ Exhibit A to above-entitled answer of Waterman, consisting of a letter 
of August 24, 1961 from Thos. E. Stakem, Chairman, Maritime Subsidy 
Board to Waterman Steamship Corporation, and a three-page document 
entitled "Waterman Steamship Corporation Plan of Rearrangement" are 
printed herein as Exhibit B and Exhibit A, respectively, to Affidavit 

of James S. Dawson, JA 82 & 78 


[ Certificate of Service] 
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[ Filed January 15, 1962] 


ANSWER OF DEFENDANT, WATERMAN STEAMSHIP 
CORPORATION, TO COUNT I OF THE COMPLAINT 
OF PLAINTIFF, A.H. BULL STEAMSHIP CO. 


Waterman Steamship Corporation ("this defendant"), through its 
attorneys, answers Count Il of the Complaint of Plaintiff, A.H. Bull 
Steamship Co., as follows: 

First Defense 

1. This defendant is informed and believes and therefore avers 
that it is not required either to admit or deny the allegations in 
paragraph 1 of the Complaint because they constitute conclusions of law. 

2. This defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations in paragraph 2(a) of 
the Complaint. Answering paragraph 2(b) of the Complaint, this 
defendant admits that the individual defendants named therein or later 
substituted pursuant to Rule 25(d), hold the positions alleged therein, 
that said individuals perform certain functions under Reorganization Plan 
No. 7, and that the Maritime Subsidy Board is the delegate of the Secretary 
of Commerce under said Plan. This defendant is without knowledge or 
information sufficient to form a belief as to the truth of the remaining 
allegations in paragraph 2(b) of the Complaint. This defendant admits 
the allegations contained in paragraph 2(c) of the Complaint, except it 
denies that either Sea-Land Service, Inc. or McLean Industries, Inc. is 
doing business in the District of Columbia. 

3. This defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations in paragraph 3 of the 
Complaint, except it admits that Plaintiff operates as a common carrier 


by water of general cargo between ports on the North Atlantic Coast of 
the United States and ports in Puerto Rico. 

4. This defendant admits the allegations in paragraph 4 of the 
Complaint, except it is without knowledge or information sufficient to 
form a belief as to the truth of the allegation that Sea-Land is the 
principal competitor of Plaintiff. 
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5. This defendant admits the allegations in paragraph 5 of the 
Complaint. | 

6. Answering paragraph 6 of the Complaint, this defendant avers 
that it applied for an operating differential subsidy contract on or about 
January 30, 1957, that hearings have been held on said application, that 
it is negotiating and will continue to negotiate with the Maritime Subsidy 
Board for such a contract under Title VI of the Merchant Marine Act, 
1936, that should such contract be executed the United States would pay it 
an operating differential subsidy for a substantial period of time, that a 
Plan of Rearrangement was submitted by it to the Maritime Subsidy 
Board, and that on August 24, 1961, the Maritime Subsidy Board trans- 
mitted to it a letter relating to said Plan (a true copy of said Plan and 
letter are attached as Exhibit A), that it has taken a number of steps in 
carrying out said Plan, that the Plan has been described in a prospectus 
filed with the Securities and Exchange Commission, and that a copy of 
said proposed form of subsidy contract has been filed with the Securities 
and Exchange Commission, but denies that said Plan has been con- 
summated or that its carrying out is conditioned upon execution of the 
subsidy contract on or before November 1, 1961. This defendant states 
that it is without knowledge or information sufficient to form a belief 
as to the remaining allegations in paragraph 6 of the Complaint, 

”. This defendant is advised that it is not required to respond to 
the allegations in paragraph 7 of the Complaint because this Court ruled 
on November 16, 1961 that they do not state a claim upon which relief 
can be granted. 

8. This defendant admits that Section 805(a) of the Merchant 
Marine Act, 1936 contains the provisions set out in paragraph 12 of the 
Complaint, but denies the remaining allegations in said paragraph. 

9. This defendant denies the allegations in paragraph 13 of the 
Complaint except that it admits that Industries owns all of the issued 
and outstanding stock of Waterman and Sea-Land and that Waterman 
owns all of the issued and outstanding stock of Waterman of Puerto Rico, 
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that Malcolm P. McLean is President and a Director of Industries, 
Chairman, President and a Director of Sea-Land, and Chairman and a 
Director of Waterman and owns of record and beneficially approximately 
the percentage of issued and outstanding voting stock of Industries 
alleged in paragraph 13 of the Complaint; that James K. McLean isa 
younger brother of Malcolm P. McLean and is Vice President and a 
Director of Industries, a Director of Sea-Land, and President and a 
Director of Waterman; that Edward A. Hirs is Vice President, Assistant 


Secretary, Treasurer and a Director of Industries, Vice President, 


Secretary, Treasurer and a Director of Sea-Land, and Executive Vice 
President, Assistant Secretary, Treasurer and a Director of Waterman; 
that Clara L. McLean is a sister of Malcolm P. McLean, and is 
Assistant Secretary, Treasurer and a Director of Industries, Vice 
President and a Director of Sea-Land, and a Director of Waterman; that 
Crawford F. Balch is Vice President and a Director of Waterman; and 
that James K. Glenn is a Director of Waterman. This defendant further 
admits that upon the carrying out of said Plan, Industries will own all 
of the outstanding stock of Sea~Land and will own all of the issued and 
outstanding stock of Waterman of Puerto Rico; that Malcolm P. McLean 
will be President and a Director of Industries, and Chairman, President 
and a Director of Sea-Land and will own of record and beneficially more 
than 50% of the outstanding stock of Industries; that James K. McLean 
will be President and a Director of Waterman, Edward A. Hirs will be 

a Director and an officer of Waterman; that Crawford F. Balch, James K. 
Glenn and William H. Armbrecht will be Directors of Waterman; that 
there will be eight Directors of Waterman, that James K. McLean, 
Edward A. Hirs, and other officers and directors of Waterman and 
members of their families will own a total of not less than 516,000 
voting shares of Waterman and voting shares will also be owned by 
widely scattered members of the public. 
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10. This defendant denies the allegations in paragraph 14 of the 
Complaint, except it admits that the Federal Maritime Board, after 
hearing, entered a report and order in a proceeding known as Docket 
No. S-73, Waterman Steamship Corporation Application for Ope rating 
Differential Subsidy, 6 F.M.B. 115 (1960). 

11. This defendant is advised that it is not required to Sesion to 
the allegations in paragraph 15 of the Complaint because this Court 
ruled on November 16, 1961 that they do not state a claim upon which 


relief can be granted. 

12. This defendant denies the allegations in paragraph 16 of the 
Complaint, except that it admits that the Federal Maritime Board, after 
hearing, entered a report and order in a proceeding known as Docket 
No. $-73, Waterman Steamship Corporation Application for Operating 
Differential Subsidy, 6 F.M.B. 115 (1960), and admits that the contents 
of said report and order accurately reflect the action which the Board 


took in said proceeding. 
13. This defendant denies the allegations in paragraph 17 of the 
Complaint. 
Second Defense 
Count It of the Complaint fails to state a claim upon which relief 
can be granted. 
Third Defense 
The Plaintiff is without standing to maintain the alleged cause of 
action set forth in Count II of the Complaint. 
Fourth Defense | 
Any determination by the Maritime Subsidy Board that this 
defendant is not affiliated with any person or concern in the domestic 
intercoastal or coastwise service is not subject to review by this Court. 
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WHEREFORE: This defendant prays that judgment be entered on 
its behalf dismissing the Complaint herein, awarding costs to it, and 
granting such other and further relief to which the Court deems it . 
entitled. 

Respectfully submitted, 
Of Counsel: /s/ Daniel M. Gribbon 
William H. Armbrecht /s/ James C. McKay 

aka /s/ Robert L. Randall 

SS BE eS dr. See 


Attorneys for Defendant Waterman 
Steamship Corporation 


Henry G. Fischer 
* * * 


January 15, 1962 
[ Certificate of Service] 


[ Filed January 18, 1962] 


ANSWER OF DEFENDANT, SEA-LAND SERVICE, INC., 
TO COUNTS I AND III OF THE COMPLAINT CF 
PLAINTIFF-INTERVENOR, SEATRAIN LINES, INC. 


Sea-Land Service, Inc. ("this defendant"), through its attorneys, 

answers Count I and HI of intervenor's complaint as follows: 
First Defense 

1. This defendant is informed and believes and therefore avers 
that it is not required either to admit or deny the allegations in 
paragraph 1 of intervenor's complaint because they constitute conclusions 
of law. 

2. This defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations in paragraph 2 of 
intervenor's complaint. 

3. Answering paragraph 3 of intervenor's complaint, this 
defendant admits that the individuals named therein hold the positions 
alleged therein, that said individuals perform certain functions under 
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Reorganization Plan No. 7, and that the Maritime Subsidy Board is the 
delegate of the Secretary of Commerce under said Plan. This defendant 
is without knowledge or information sufficient to form a belief as to the 
truth of the remaining allegations in paragraph 3 of intervenor's com- 


plaint. 

4. This defendant admits the allegations in paragraph 4 of 
intervenor's complaint. 

5. This defendant admits that Waterman and it are ave owned 
subsidiaries of McLean Industries, Inc., and denies the remaining 
allegations in paragraph 5 of intervenor's complaint. | 

6. This defendant admits the allegations in paragraph 6 of 
intervenor's complaint except that it is without knowledge or information 
sufficient to form a belief as to the truth of the allegations that it made 
only 25 calls in 1953, that its service competes with that of Seatrain 
between Edgewater and New Orleans, and that it is Seatrain's principal 

competitor. : 

7, This defendant admits that Section 603 of the Merchant, Marine 
Act, 1936, 46 U.S.C.A. 8 1173 contains certain provisions which authorize 
the Maritime Subsidy Board to enter into contracts with citizens of the 
United States for payment of an operating-differential subsidy in 
connection with the operation of vessels of United States registry in 
foreign commerce. : 

8. This defendant admits that Section 805(a) of the Merchant 
Marine Act, 1936, 46 U.S.C.A. 8 1223, contains certain provisions, 
including those quoted and paraphrased in paragraph 8 of intervenor's 
complaint. | 

9. This defendant admits the allegations in paragraph 9 of 
intervenor's complaint. | 

10. This defendant admits the allegations in paragraph 10 of 
intervenor's complaint. 

11. This defendant admits that the Federal Maritime Board entered 
an opinion and order on September 12, 1960 entitled Waterman Steamship 


Corporation - Application under Section 805(a), 6 F.M.B. 115 (1960), and 


56 


that the contents of said opinion and order accurately reflect the action 
taken by the Federal Maritime Board in said proceedings. 

12. This defendant denies the allegations in paragraph 12 of 
intervenor’s complaint, except it is informed that Waterman submitted 
a Plan of Rearrangement to the Maritime Subsidy Board, and that on 
August 24, 1961, the Board transmitted to Waterman a letter relating to 
said Plan. 

13. This defendant admits the allegations in paragraph 13 of 
intervenor'’s complaint, except that it is without knowledge or information 
sufficient to form a belief as to the truth of the allegations that Seatrain 
did not receive notice with respect to the request for, or the issuance of, 
the letter of August 24, 1961, and that Seatrain was not served with a 
copy of said letter. 

14. This defendant is without knowledge or information sufficient 
to form a belief as to’ the truth of the allegations in paragraph 14 of 
intervenor's complaint. 

15. This defendant is without knowledge or information sufficient 
to form a belief as to’ the truth of the allegations in paragraph 15 of 
intervenor's complaint. 

16. This defendant denies the allegations in paragraph 16 of 
intervenor's complaint, except that it is informed that Waterman has 
applied for, and is negotiating with, the Maritime Subsidy Board for a 
subsidy contract, that in support of said application Waterman has sub- 
mitted to the Board a Plan of Rearrangement, referred to in paragraph 
12 above, and that the consummation of said Plan is contingent upon 
execution of said subsidy contract. This defendant is without knowledge 
or information as to when said contract will be executed. 

17. This defendant denies the allegations in paragraph 17 of 
intervenor's complaint. 

18. Answering paragraph 20 of intervenor's complaint, this 
defendant repeats and reasserts each and every defense set forth here- 
tofore in answer to paragraphs 1 through 8 and paragraphs 14 through 16 
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of intervenor's complaint, and incorporates by reference, and asserts 
herein, each and every defense set forth in its answer to paragraphs 12, 
13 and 15 of the complaint of A.H. Bull Steamship Co. | 
19. This defendant is advised that it is not required to respond to 
the allegations in paragraph 21 of intervenor's complaint because the 
Court ruled on November 16, 1961, that they do not state a claim upon 
which relief can be granted. 
Second Defense 
Counts I and Il of intervenor's complaint fail to state a claim 
upon which relief can be granted. 
Third Defense 
The intervenor is without standing to maintain the alleged causes 
of actions set forth in Counts I and III of its complaint. 
Fourth Defense 
Any determination by the Maritime Subsidy Board that Waterman 


is not affiliated with any person or concern in the domestic intercoastal 


or coastwise service is not subject to review by this Court. 
WHEREFORE: This defendant prays that judgment be entered on 
its behalf dismissing intervenor's complaint herein, awarding costs to 
it, and granting such other and further relief to which the Court deems it 
entitled. 
/s/ Daniel M. Gribbon 
/s/ James C. McKay 
/s/ Robert L. Randall 
Of Counsel: 
Henry G. Fischer 
** * 


January 18, 1962 
[ Certificate of Service] 


[Filed Jan. 18, 1962] 
ANSWER OF DEFENDANT, SEA -LAND SERVICE, INC., 
TO COUNT II OF THE COMPLAINT OF PLAINTIFF, 
A.H. BULL STEAMSHIP CO. 
Sea-Land Service, Inc. ("this defendant"), through its attorneys, 
answers Count II of the Complaint of Plaintiff, A.H. Bull Steamship Co., 


as follows: 


First Defense 


1. This defendant is informed and believes and therefore avers 
that it is not required either to admit or deny the allegations in paragraph 
lof the Complaint because they constitute conclusions of law. 

2. This defendant is without knowledge or information sufficient to 
form a belief as to thé truth of the allegations contained in paragraph 2 
of the Complaint. 

3. This defendant admits the allegations in paragraph 2(b) of the 
Complaint to the extent that the individual defendants named therein or 
later substituted pursuant to Rule 25(d), hold the positions alleged therein, 
that said individuals perform certain functions under Reorganization 
Plan No. 7, and that the Maritime Subsidy Board is the delegate of the 
Secretary of Commerce under said Plan. This defendant is without 
knowledge or information sufficient to form a belief as to the truth of 
the remaining allegations in paragraph 2(b) of the Complaint. 

4, This defendant admits the allegations in paragraph 2(c) of the 
Complaint, except it denies that it is doing business in the District of 
Columbia and that McLean Industries, Inc. is doing business in the 
District of Columbia. 

5. This defendant is without knowledge or information sufficient to 
form 2 belief as to the truth of the allegations in paragraph 3 of the 
Complaint, except it admits that Plaintiff operates as a common carrier 
by water of general cargo between ports on the North Atlantic Coast of 
the United States and ports in Puerto Rico. 
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6. This defendant admits the allegations in paragraph 4 of the 
Complaint, except it is without knowledge or information sufficient to 
form a belief as to the truth of the allegations that it is Plaintiff's prin- 
cipal competitor in the domestic intercoastal and coastwise service of the 

United States between the Port of New York on the one ae and 
ports in Puerto Rico on the other. 

7. This defendant admits the allegations in paragraph 5 of the 
Complaint. | 


8. Answering paragraph 6 of the Complaint, this defendant is in- 
formed and believes that defendant Waterman applied for an operating 
differential subsidy contract on or before January 30, 1957, that hearings 
have been held on said application, that defendant Waterman is negotiating 
and will continue to negotiate with the Maritime Subsidy Board for such 
a contract under Title VI of the Merchant Marine Act, 1936, that should 
such contract be executed, the United States would pay defendant Waterman 


an operating differential subsidy for a substantial period of time, that 

a Plan of Rearrangement was submitted by defendant Waterman to the 
Maritime Subsidy Board, and that on August 24, 1961, the Maritime 
Subsidy Board transmitted to defendant Waterman a letter carrying out 
said Plan, that defendant Waterman has taken a number of steps in 
carrying out said Plan, that the Plan has been described ina prospectus 
that defendant Waterman filed with the Securities & Exchange Commission, 
and that a copy of said proposed form of subsidy contract has been filed 
with the Securities & Exchange Commission. This defendant denies that 
said Plan has been consummated or that the carrying out of such Plan 
is conditioned upon the execution of the subsidy contract on or before 
November 1, 1961. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the remaining eae 

in paragraph 6 of the Complaint. 

9. This defendant is advised that it is not required to respond to the 
allegations in paragraph 7 of the Complaint because this Court ruled on 
November 16, 1961 that said allegations do not state a claim upon which 
relief can be granted. | 
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10. This defendant admits that Section 805(a) of the Merchant 
Marine Act, 1936, contains the provisions set out in paragraph 12 of the 
Complaint, but denies the remaining allegations in said paragraph. 

11. This defendant denies the allegations in paragraph 13 of the 
Complaint, except that it admits that Industries owns all of the issued 
and outstanding stock of Waterman and Sea-Land and that Waterman 
owns all of the issued and outstanding stock of Waterman of Puerto Rico, 
that Malcolm P. McLean is President and a Director of Industries, 
Chairman, President and a Director of Sea-Land, and Chairman and a 
Director of Waterman and owns of record and beneficially approximately 
the percentage of issued and outstanding voting stock of Industries alleged 
in paragraph 13 of the Complaint; that James K. McLean is a younger 
brother of Malcolm P. McLean and is Vice President and a Director of 
Industries, a Director of Sea-Land, and President and a Director of Wat- 
erman; that Edward A. Hirs is Vice President, Assistant Secretary, 
Treasurer and a Director of Industries, Vice President, Secretary, Trea- 
surer and a Director of Sea-Land, and Executive Vice President, Assist- 
ant Secretary, Treasurer and a Director of Waterman; that Clara L. Mc- 
Lean is a sister of Malcolm P. McLean, and is Assistant Secretary, Trea- 
surer and a Director of Industries, Vice President and a Director of Sea- 
Land, and a Director’ of Waterman; that Crawford F. Balch is Vice Presi- 
dent and a Director of Waterman; and that James K. Glenn is a Director 
of Waterman. This defendant further admits that upon the carrying out of 
said Plan, Industries will own all of the outstanding stock of Sea-Land and 
will own all of the issued and outstanding stock of Waterman of Puerto 
Rico; that Malcolm P. McLean will be President and a Director of Indus- 
tries, and Chairman, President, and a Director of Sea-Land and will own 
of record and beneficially more than 50% of the outstanding stock of Indus- 
tries; that James K. McLean will be President and a Director of Waterman; 
Edward A. Hirs will be a Director and an officer of Waterman; that Craw- 
ford F. Balch, James K. Glenn and William H. Armbrecht will be Directors 
of Waterman; that there will be eight Directors of Waterman; that James K. 
McLean, Edward A. Hirs, and other officers and directors of Waterman and 
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members of their families will own a total of not less than 516,000 voting 


shares of Waterman and voting shares will also be owned by widely 
scattered members of the public. : 

12. This defendant denies the allegations in paragraph 14 of the 
Complaint, except it admits that the Federal Maritime Board, after 
hearing, entered a report and order in a proceeding known as Docket 
No. S-73, Waterman Steamship Corporation Application for Operating 
Differential Subsidy, 6 F.M.B. 115 (1960). 

13. This defendant is advised that it is not required to respond to 
the allegations in paragraph 15 of the Complaint because this Court ruled 
on November 16, 1961 that they do not state a claim upon which aa can 
be granted. 

14. This defendant denies the allegations in paragraph 16 of the 
Complaint, except that it admits that the Federal Maritime Board, after 
hearing, entered a report and order in a proceeding known as Docket No. 
S-73, Waterman Steamship Corporation Application for Operating 
Differential Subsidy, 6 F.M.B. 115 (1960), and admits that the contents of 
said report and order accurately reflect the action which the cia took 
in said proceeding. 

15. This defendant denies the allegations in paragraph 17 of the 
Complaint. 

Second Defense 

Count II of the Complaint fails to state a claim upon which relief can 

be granted. | 
Third Defense 

The Plaintiff is without standing to maintain the alleged cause of 

action set forth in Count II of the Complaint. 
Fourth Defense 

Any determination by the Maritime Subsidy Board that defendant 
Waterman is not affiliated with any person or concern in the domestic 
intercoastal or coastwise service of the United States is not subject to 
review by this Court. | 
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10. This defendant admits that Section 805(a) of the Merchant 
Marine Act, 1936, contains the provisions set out in paragraph 12 of the 
Complaint, but denies the remaining allegations in said paragraph. 

11. This defendant denies the allegations in paragraph 13 of the 
Complaint, except that it admits that Industries owns all of the issued 
and outstanding stock of Waterman and Sea-Land and that Waterman 
owns all of the issued and outstanding stock of Waterman of Puerto Rico, 
that Malcolm P. McLean is President and a Director of Industries, 
Chairman, President and a Director of Sea-Land, and Chairman and a 
Director of Waterman and owns of record and beneficially approximately 
the percentage of issued and outstanding voting stock of Industries alleged 
in paragraph 13 of the Complaint; that James K. McLean is a younger 
brother of Malcolm P. McLean and is Vice President and a Director of 
Industries, a Director of Sea-Land, and President and a Director of Wat- 
erman; that Edward A. Hirs is Vice President, Assistant Secretary, 
Treasurer and a Director of Industries, Vice President, Secretary, Trea- 
surer and a Director of Sea-Land, and Executive Vice President, Assist- 
ant Secretary, Treasurer and a Director of Waterman; that Clara L. Mc- 
Lean is a sister of Malcolm P. McLean, and is Assistant Secretary, Trea- 
surer and a Director of Industries, Vice President and a Director of Sea- 
Land, and a Director of Waterman; that Crawford F. Balch is Vice Presi- 
dent and a Director of Waterman; and that James K. Glenn is a Director 
of Waterman. This defendant further admits that upon the carrying out of 
said Plan, Industries will own all of the outstanding stock of Sea-Land and 
will own all of the issued and outstanding stock of Waterman of Puerto 
Rico; that Malcolm P. McLean will be President and a Director of Indus- 
tries, and Chairman, President, and a Director of Sea-Land and will own 
of record and beneficially more than 50% of the outstanding stock of Indus- 
tries; that James K. McLean will be President and a Director of Waterman; 
Edward A. Hirs will be a Director and an officer of Waterman; that Craw- 
ford F. Balch, James K. Glenn and William H. Armbrecht will be Directors 
of Waterman; that there will be eight Directors of Waterman; that James K. 


McLean, Edward A. Hirs, and other officers and directors of Waterman and 
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members of their families will own a total of not less than 516,000 voting 
shares of Waterman and voting shares will also be owned by widely 
scattered members of the public. | 

12. This defendant denies the allegations in paragraph 14 of the 
Complaint, except it admits that the Federal Maritime Board, after 
hearing, entered a report and order in a proceeding known as Docket 
No. S-73, Waterman Steamship Corporation Application for ae 
Differential Subsidy, 6 F.M.B. 115 (1960). 

13. This defendant is advised that it is not required to respond to 
the allegations in paragraph 15 of the Complaint because this Court ruled 
on November 16, 1961 that they do not state a claim upon which relief can 
be granted. 

14, This defendant denies the allegations in paragraph 16 of the 
Complaint, except that it admits that the Federal Maritime Board, after 
hearing, entered a report and order in a proceeding known as Docket No. 
S-73, Waterman Steamship Corporation Application for Operating 
Differential Subsidy, 6 F.M.B. 115 (1960), and admits that the contents of 
said report and order accurately reflect the action which the Board took 
in said proceeding. 

15. This defendant denies the allegations in paragraph 17 of the 
Complaint. 

Second Defense 


Count I of the Complaint fails to state a claim upon which relief can 


be granted. 
Third Defense 
The Plaintiff is without standing to maintain the alleged cause of 
action set forth in Count II of the Complaint. 
Fourth Defense 
Any determination by the Maritime Subsidy Board that defendant 
Waterman is not affiliated with any person or concern in the domestic 
intercoastal or coastwise service of the United States is not subject to 
review by this Court. 
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WHEREFORE: This defendant prays that judgment be entered on 
its behalf dismissing the Complaint herein, awarding costs to it, and 
granting such other and further relief to which the Court deems it entitled. 
/s/ Daniel M. Gribbon 
/s/ James C. McKay 
/s/ Robert L. Randall 
Of Counsel: 


Henry G. Fischer 
1735 DeSales Street 
Washington, D.C. 


January 18, 1962 
[Certificate of Service] 


[Filed Jan. 22, 1962] 


ANSWER OF DEFENDANTS HODGES, ALEXANDER, 
SINGMAN AND NICHOLS TO COUNTS I AND I 
OF THE COMPLAINT OF PLAINTIFF-INTERVENOR, 


SEATRAIN LINES, INC. 

Defendants Hodges, Alexander, Singman and Nichols, through their 
attorneys, for answer to Counts I and I of plaintiff-intervenor's Complaint 
admits, denies and alleges upon information and belief as follows: 

FIRST DEFENSE 

1. Defendants are informed and therefore aver that they are not 
required either to admit or deny the allegations of paragraph1 of the 
intervenor's Complaint, because they constitute conclusions of law. 

2. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in paragraph 2 


of the intervenor's Complaint, except defendants admit the corporate status 


and principal place of business of plaintiff-intervenor and that plaintiff- 
intervenor is an authorized common carrier by water operating in the 


coastwise and intercoastal service. 
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3. Answering paragraph 3 of the intervenor's Complaint, defendants 
admit their official address and residence is Washington 25, D. C., and 
that they hold the positions alleged therein, that they perform certain 
functions under Reorganization Plan No. 7. Defendants further admit 
and allege that the Maritime Subsidy Board is an entity established by 
order of the Secretary of Commerce by United States Department of 
Commerce Order No. 117, under date of August 12, 1961, and that the 
Secretary of Commerce delegated the performance of certain functions 
to the Maritime Subsidy Board under Reorganization Plan No. 7, except 
as otherwise admitted or qualified defendants deny the setts con- 
tained in paragraph 3 of intervenor's Complaint. 

4. Defendants admit the erie eeslcne in paragraph 4 of intervenor's 
Complaint. 

5. Defendants admit that Waterman and Sea-Land are wholly owned 
subsidiaries of McLean Industries, Inc., and denies the remaining allegations 
of paragraph 5 of intervenor's Complaint. : 

6. Defendants admit the allegations in paragraph 6 of intervenor's 
Complaint, except that it is without knowledge or information sufficient 
to form a belief as to the allegations that it made only twenty-five calls 
in 1953, that its service competes with that of Seatrain between Edgewater 
and New Orleans, and that it is Seatrain's principal competitor. | 

7. Defendants admit that section 603 of the Merchant Marine Act, 
1936, 46 U.S.C.A. § 1173, contains certain provisions which authorized 
the Maritime Subsidy Board to enter into contracts with citizens of the 
United States for payment of an operating-differential subsidy in con- 


nection with the operation of vessels of United States registry in foreign 


commerce. 
8. Defendants admit that section 805(a) of the Merchant Marine Act, 

1936, 46 U.S.C.A. 8 1223, contains certain provisions, including those 

quoted and paraphrased in paragraph 8 of intervenor's Complaint’, but 

defendants say that section 805(a) of the Merchant Marine Act, 1936), 

46 U.S.C.A. 8 1223, are the best evidence of what they contain. _ 
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9. Defendants admit the allegations contained in paragraph 9 of 


intervenor's Complaint. 
10. Defendants admit the allegations contained in paragraph 10 


of intervenor's Complaint. 

11. Defendants admit the Federal Maritime Board entered an 
opinion and order on September 12, 1960, entitled Waterman Steamship 
Corporation — Application Under Section 805(a), 6 FMB 115 (1960), 
and defendants say that the contents of said opinion and order accurately 
reflect and are the best evidence of the actions taken by the Federal 
Maritime Board in said proceedings. 

12. Defendants admit and allege that Waterman submitted a Plan 
of Rearrangement to the Maritime Subsidy Board under which Waterman 
proposed to sever its affiliation with Sea-Land, Waterman of Puerto 
Rico, and Industries and that on August 24, 1961, the Board transmitted 
to Waterman a letter relating to said Plan,and except as otherwise 
admitted or qualified defendants deny the allegations contained in para- 
graph 12 of intervenor's Complaint. 

13. Defendants admit that Waterman Steamship Corporation filed 
a preliminary prospectus dated September 15,1961, with the Securities 
and Exchange Commission relating to a proposed offering of 1 ,900,000 shares 
of Waterman common stock, and that said preliminary prospectus contains, 
inter alia, the letter of August 24, 1961, which includes among other things, 
the quotations in paragraph 13 of intervenor's Complaint. Further 
answering, defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegation that Seatrain did not receive 
notice with respect to Waterman's request which resulted in the issuance 
of the letter of August 24, 1961; Defendants admit that they did not notify 
or serve Seatrain with a copy of said letter. 

14. Defendants admit that plaintiff-intervenor wrote a letter to 
The Maritime Administration and the Maritime Subsidy Board, under date 
of October 10, 1961, contending that they were entitled to a public hearing 
on the question of whether the Plan of Rearrangement, if executed, would 
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disaffiliate Waterman from Sea-Land and Waterman of Puerto Rico. 
Further answering, defendants state that the question raised in inter- 
venor's letter of October 10, 1961, was then pending before this Court 
in Count I of the Complaint filed by A. H. Bull Steamship Co., and on 
November 16, 1961, this Court ruled that no such hearing was required 
under 46 U.S.C.A. 8 1223(a). 

15. Defendants admit that under date of October 25, 1961 , Seatrain 
addressed a second letter to The Maritime Administration and the Maritime 
Subsidy Board, contending that they were entitled to a hearing under section 
805(a): of the Merchant Marine Act, 1936, 46 U.S.C.A. 1223(a), and re- 
questing a reply to its letter of October 10, 1961, and because of the pen- 


dency of the question before this Court no response was made to inter- 
venor's letters of October 10 and October 25, 1961, and as stated in 
paragraph 14 above, on November 16, 1961, this Court ruled that such a 
public hearing was not required under section 805(a) of the Merchant 


Marine Act, 1936, 46 U.S.C.A. 1223 (a). 

16. Defendants deny the allegations in paragraph 16 of intervenor's 
complaint, except that Waterman has applied for an operating-differential 
subsidy contract and its application is being processed and that in support 
of said application Waterman has submitted a Plan of Rearrangement 
and by letter dated August 24, 1961, the Maritime Subsidy Board has 
indicated that no operating-differential subsidy contract will be executed 
between Waterman Steamship Corp. and the United States until the Plan 
of Rearrangement has been carried out to its satisfaction and Waterman 
Steamship Corp. has met the other requirements of the Merchant Marine 
Act, 1936. Defendants deny that there is any time or date specified for 
the execution of an operating-differential subsidy contract between 
Waterman Steamship Corp. and the United States. | 

17. Defendants deny the allegations in paragraph 17 of intervenor's 
Complaint. 

18. Answering paragraph 20 of intervenor's Complaint, defendants 
repeats and reasserts each and every defense set forth heretofor in 
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answer to paragraphs 1 through 8 and paragraphs 14 through 16 of 
intervenor's Complaint, and incorporates by reference, and asserts here- 
in, each and every defense set forth in their answer to paragraphs 12, 13 
and 15 of the Complaint of A. H. Bull Steamship Co. 

19. Defendants are advised that they were not required to respond 
to the allegations in paragraph 21 of intervenor's Complaint because the 
Court ruled on November 16, 1961, that they do not state a claim upon 
which relief can be granted. 

SECOND DEFENSE 

Counts I and III of intervenor's Complaint fail to state a claim 
upon which relief can be granted. 

THIRD DEFENSE 

The intervenor is without standing to maintain the alleged causes of 
action set forth in Counts I and II of its Complaint. 

WHEREFORE; Defendants pray that the Complaint be dismissed with 
costs and that the defendants shall have such other and further relief as 
this Honorable Court may deem proper. 


/s/ David C. Acheson 
United States Attorney 


CARL C. DAVIS 
Attorney 
United States Department of Justice 


Of Counsel 
[Certificate of Service] 


[Filed March 28, 1962] 


MOTION FOR SUMMARY JUDGMENT BY 
DEFENDANTS WATERMAN AND SEA-LAND 


Defendants , Waterman Steamship Corporation, and Sea-Land Service, 


Inc., by their undersigned counsel, hereby move for summary judgment on 
the ground that they are entitled to judgment as a matter of law, there 
being no genuine issue as to any material fact. In support of this motion, 
said defendants rely upon the affidavit of James S. Dawson, Jr., Secretary 
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of the Maritime Subsidy Board, which has been lodged with the Court, and 
submit the attached Memorandum of Points and Authorities and Statement 


of Material Facts as to which There is No Genuine Issue. 
Respectfully, 
/s/ Daniel M. Gribbon 
/s/ Robert L. Randall 


* OK OK 


Attorneys for Defendants 
Waterman Steamship Corporation 
and Sea-Land Service, Inc. 


[Filed March 28, 1962] 

MOTION FOR SUMMARY JUDGMENT 

Defendants, by their undersigned counsel, hereby move for summary 
judgment on the grounds that they are entitled to judgment as a matter of 
law, there being no genuine issue as to the material facts. In support of 
their motion for summary judgment, defendants, by their undersigned 
counsel, submit the attached affidavit of James S. Dawson, Jr., Secretary 
of the Maritime Subsidy Board, setting forth the findings and determinations 
by the Board on Febraury 27, 1962, and the administrative record con- 
sidered by the Board in making said findings and determinations. | 
Respectfully submitted, 


/s/ DAVID C. ACHESON 
United States Attorney 


CARL C. DAVIS /s/ 
Attorney 
United States Department of Justice 


Of Counsel 
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[Filed March 28, 1962] 
MOTION FOR SUMMARY JUDGMENT BY 
DEFENDANT, McLEAN INDUSTRIES, INC. 
Defendant, McLean Industries, Inc., by its undersigned counsel hereby 
moves for summary judgment on the ground that it is entitled to judgment 
as a matter of law, there being no genuine issue as to any material fact. 
In support of this motion, said defendant relies upon the affidavit of 
James S. Dawson, Jr., Secretary of the Maritime Subsidy Board which 
was filed with the Court and served on the parties on March 28, 1962, 
and incorporates by reference and attaches hereto, the Memorandum of 
Points and Authorities and Statement of Material Facts as to which There 
is no Genuine Issue, which were attached to the Motion for Summary 
Judgment by defendants, Waterman Steamship Corporation and Sea-Land 
Service, Inc., filed with the Court and served on the parties on March 28, 
1962. 
Respectfully , 
/s/ Daniel M. Gribbon 
/s/ Robert L. Randall 


* OK OK 


Attorneys for Defendant 
McLean Industries, Inc. 


[Certificate of Service] 


[Filed April 28, 1962] 


OPPOSITION OF SEATRAIN LINES, INC. TO THE 
MOTIONS FOR SUMMARY JUDGMENT OF DEFENDANTS 
HODGES, ET AL., McLEAN INDUSTRIES, INC., 
WATERMAN STEAMSHIP CORPORATION AND SEA- 
LAND SERVICE, INC., AND CROSS-MOTION OF 
PLAINTIFF-INTERVENER SEATRAIN LINES, INC. 

FOR SUMMARY JUDGMENT 


Plaintiff-Intervener, Seatrain Lines, Inc., by their undersigned 


counsel, hereby oppose the motions of the above captioned defendants for 
summary judgment and plaintiff-intervener hereby moves for summary 
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judgment on the ground that it is entitled to judgment as a matter of law, 
there being no genuine issue as to any fact material to the disposition of 
the legal issues raised herein. In support of this motion, plaintiff-intervenor 
relies upon the attached Memorandum of Points and Authorities and the 
Statement of Material Facts as to which there is no genuine issue, 
Respectfully submitted, | 
CHADBOURNE , PARKE , WHITESIDE & WOLFF 


By /s/ Warren E. Baker 
Partner 


Attorneys for Seatrain Lines, Inc. 
* * ' 


Washington, D.C. 
April 28, 1962 


Warren E. Baker, 

Edmund E. Harvey, 

Albert L. Ledgard, Jr. 
Of Counsel. 


[Filed April 28, 1962] 


PLAINTIFF-INTERVENOR'S STATEMENT OF 
MATERIAL FACTS AS TO WHICH THERE IS 
NO GENUINE ISSUE 


Pursuant to local rule 9(h), plaintiff-intervenor submits the following 


statement of material facts as to which it contends there is no genuine issue. 

1. Plaintiffs are two common carriers by water operating in the 
domestic coastwise service. Defendants are the Secretary of Commerce, 
the three members of the Maritime Subsidy Board, McLean Industries, Inc., 
Waterman Steamship Corporation, a common carrier by water in foreign 
service and Sea-Land Service, Inc.,a common carrier by water in the 
domestic coastwise service. ! 

2. The defendant Waterman and the defendant Sea-Land Service 
are presently wholly-owned subsidiaries of McLean Industries, Inc. 
Malcolm P. McLean is in control of Industries through the ownership of 
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[Filed March 28, 1962] 
MOTION FOR SUMMARY JUDGMENT BY 
DEFENDANT , McLEAN INDUSTRIES, INC. 
Defendant, McLean Industries, Inc., by its undersigned counsel hereby 
moves for summary judgment on the ground that it is entitled to judgment 
as a matter of law, there being no genuine issue as to any material fact. 
In support of this motion, said defendant relies upon the affidavit of 
James S. Dawson, Jr., Secretary of the Maritime Subsidy Board which 
was filed with the Court and served on the parties on March 28, 1962, 
and incorporates by reference and attaches hereto, the Memorandum of 
Points and Authorities and Statement of Material Facts as to which There 
is no Genuine Issue, which were attached to the Motion for Summary 
Judgment by defendants, Waterman Steamship Corporation and Sea-Land 
Service, Inc., filed with the Court and served on the parties on March 28, 
1962. 
Respectfully , 
/s/ Daniel M. Gribbon 
/s/ Robert L. Randall 


* KOK 


Attorneys for Defendant 
McLean Industries, Inc. 


[Certificate of Service] 


[Filed April 28, 1962] 


OPPOSITION OF SEATRAIN LINES, INC. TO THE 
MOTIONS FOR SUMMARY JUDGMENT OF DEFENDANTS 
HODGES, ET AL., McLEAN INDUSTRIES, INC., 
WATERMAN STEAMSHIP CORPORATION AND SEA- 
LAND SERVICE , INC., AND CROSS-MOTION OF 
PLAINTIFF-INTERVENER SEATRAIN LINES, INC. 

FOR SUMMARY JUDGMENT 


Plaintiff-Intervener, Seatrain Lines, Inc., by their undersigned 


counsel, hereby oppose the motions of the above captioned defendants for 
summary judgment and plaintiff-intervener hereby moves for summary 
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judgment on the ground that it is entitled to judgment as a matter of law, 
there being no genuine issue as to any fact material to the disposition of 
the legal issues raised herein. In support of this motion, plaintiff-intervenor 
relies upon the attached Memorandum of Points and Authorities and the 
Statement of Material Facts as to which there is no genuine issue, 
Respectfully submitted, : 
CHADBOURNE , PARKE , WHITESIDE & WOLFF 


By /s/ Warren E. Baker 
Partner 


Attorneys for Seatrain Lines, Inc. 
* * x | 


Washington, D.C. 
April 28, 1962 


Warren E. Baker, 

Edmund E. Harvey, 

Albert L. Ledgard, Jr. 
Of Counsel. 


[Filed April 28, 1962] 


PLAINTIFF-INTERVENOR'S STATEMENT OF 
MATERIAL FACTS AS TO WHICH THERE IS 
NO GENUINE ISSUE 
Pursuant to local rule 9(h), plaintiff-intervenor submits the following 
statement of material facts as to which it contends there is no genuine issue. 
1. Plaintiffs are two common carriers by water operating in the 
domestic coastwise service. Defendants are the Secretary of Commerce, 
the three members of the Maritime Subsidy Board, McLean Industries, Inc., 
Waterman Steamship Corporation, a common carrier by water in fore ign 
service and Sea-Land Service, Inc., a common carrier by water in the 
domestic coastwise service. ! 
2. The defendant Waterman and the defendant Sea-Land Service 
are presently wholly-owned subsidiaries of McLean Industries, Inc. 


Malcolm P. McLean is in control of Industries through the ownership of 
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approximately 50% of its common stock, and through control of Industries 
is in control of Waterman and Sea-Land. Malcolm P. McLean is President 
of Industries, Chairman of the corporation and President of Sea-Land, 
Chairman of the corporation of Waterman and a Director of all companies. 

3. James K. McLean is a brother of Malcolm P. McLean. James 
K. McLean owns approximately 8% of the common stock of Industries, is 
a Vice President and Director of Industries, President and a Director of 
Waterman, and a Director of Sea-Land. 

4. Clara L. McLean, a sister of M. P. and J. K. McLean, owns 
approximately 2% of the stock of Industries, is a Director, Secretary 
and assistant treasurer of Industries, a director and vice president of 
Sea -Land and a director of Waterman. 

5. E.A. Hirs is a stockholder, director, vice president, treasurer 
and assistant secretary of Industries, a director, executive vice president, 
treasurer and assistant secretary of Waterman, vice president, treasurer 
and assistant secretary of Waterman of Puerto Rico and a director, vice 
president, secretary and treasurer of Sea-Land. 

6. Crawford F. Balch is a vice president and director of Waterman. 

7. Pursuant to the provisions of the Merchant Marine Act of 1936, 
as amended, Waterman filed with the Maritime Subsidy Board on January 
30, 1957, an application for operating differential subsidy award for its 
operations on certain foreign trade routes. On or about April 2, 1957, 
Waterman filed with the Maritime Subsidy Board an application for written 
permission under Section 805(a) of the Merchant Marine Act to continue 
its affiliation with two common carriers by water operating in the domestic 
coastwise service, i.e., Sea-Land and Waterman of Puerto Rico. Inter- 
vener Seatrain intervened in the Section 805(a) proceeding and participated 
extensively at the hearings and arguments before the Board. 

8. On September 12, 1960 the Board entered an order granting 
written permission for a continuation of the affiliation described in para- 


graphs 2 through 6 herein and made findings required by Section 805(@) 


that if Sea-Land's domestic services were restricted on certain routes 
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such permission would not result in unfair competition to any operator 
engaged exclusively in domestic coastwise service and would oy pre- 
judice the objects and policy of the act. 

9. On or about June 8, 1961, Waterman filed with the Board an 
outline of a proposed plan for the termination of its affiliation with 
two domestic coastwise carriers and requested that the Board give its 
opinion as to whether the proposed plan would terminate the affiliation 
within the meaning of Section 805(a). A copy of the proposed plan for 
termination of affiliation was never served upon intervener Seatrain. 
Further, Seatrain was given no notice that the question of Waterman's 


affiliation with the coastwise carriers had been reopened before the 


Board. . 

10. On August 24, 1961, the Chairman of the Board advised Waterman 
that if the proposed plan were carried out to the satisfaction of the Board, 
Waterman would no longer be affiliated with any domestic carrier within 
the meaning of Section 805(a). Seatrain was given no notice of and did not 
participate in any of the proceedings before the Board that resulted in 
the Board's finding. Further, Seatrain received no notice from either 
the Board or the corporate defendants that the Board had issued ‘its 
opinion of August 24,1961. Upon learning of the Board's decision Seatrain, 
through its counsel, on October 10, 1961, wrote a letter to the Maritime 
Subsidy Board requesting a hearing on the 805(a) issues raised by the 
plan of rearrangement. A copy of the letter was served upon counsel for 
Waterman Steamship Corporation and Sea-Land Service. The Maritime 
Subsidy Board did not reply to Seatrain's letter of October 10, 1961. 

On October 25, 1961, counsel for Seatrain again wrote to the Board re- 
questing a reply to its earlier letter and again Seatrain received no reply 
from the Board. : 

11. On January 11, 1962, Waterman filed with the Board a formal 
plan for termination of affiliation together with supporting exhibits and 
affidavits of stockholders, directors and officers of the corporations con- 


cerned. 


72 


12. On February 27,1962, the Federal Maritime Board made 
the finding and determination set forth in paragraph 5 of Defendants' 
Statement of Material Facts. 
Respectfully submitted, 
CHADBOURNE, PARKE, WHITESIDE & WOLFF 


By /s/ Warren E. Baker 
Partner 


Attorneys for Seatrain Lines, Inc. 
* KK 
Of Counsel: 


Warren E. Baker 
Edmund E. Harvey 
Albert L. Ledgard 


April 28, 1962 


[Filed May 8, 1962] 
STIPULATION OF DISMISSAL 


It is hereby stipulated and agreed by and between plaintiff A. H. 
Bull Steamship Co. and all of the other parties who have appeared in this 
action, by their undersigned attorneys of record, in accordance with the 
provision of Rule 41(a)(1) of the Rules of Civil Procedure, that the com- 
plaint filed on October 9, 1961 by plaintiff A. H. Bull Steamship Co. and 
all pending motions on behalf of Bull, be dismissed with prejudice. It is 
further stipulated and agreed that the foregoing dismissal shall not 
serve to dismiss the complaint of intervenor Seatrain Lines, Inc. 

It is further stipulated and agreed that insofar as the complaint of 
Seatrain Lines, Inc., incorporates by reference any of the allegations con- 
tained in the complaint of plaintiff A. H. Bull Steamship Co., the foregoing 
dismissal shall not deprive intervenor Seatrain Lines, Inc. from relying on 
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such incorporated allegations as if they were set out in haec verba in 


the complaint of intervenor Seatrain Lines, Inc. 


/s/ T.S.L. Perlman 
* * * 


Attorney for plaintiff 
A. H. Bull Steamship Co. 


/s/ Albert L. Ledgard 
* * * 


Attorney for plaintiff-intervener 
Seatrain Lines, Inc. 


/s/ Carl C. Davis 
*x* * * 


Attorney for defendants Hodges, 
Alexander, Gulick and Nichols 


/s/ Daniel M. Gribbon 
** * 


Attorney for defendants Waterman 
Steamship Corp., Sea-Land | 
Service, Inc. and McLean 
Industries, Inc. 


Dated: May 7, 1962 


[Filed May 23, 1962] 


RULING FROM THE BENCH ON HEARING OF 
MOTIONS FOR SUMMARY JUDGMENT, HON. 
GEORGE L. HART, JR., JUDGE, MAY 22, 1962 


* * * * * 

THE COURT: Well, gentlemen, if I understand this matter! -- and 
Iam not altogether sure that Ido but I think I do -- the Court rules that 
there is substantial evidence to support the order of the Board, that there 
is no abuse of its discretion, that the Board was not arbitrary and cap- 
ricious -- and we will cover them all-- and will therefore grant the def- 
endant's motions for summary judgment and will deny the intervening 
plaintiff's motion for summary judgment. | 


Will you present an order along that line. 
* * * * 


[Filed May 23, 1962] 


ORDER 
AND JUDGMENT 

The above-entitled cause having come on to be heard on the motions 
of the defendants for summary judgment and on the cross-motion of the 
plaintiff-intervenor, Seatrain Lines, Inc. for summary judgment, and the 
Court, having considered the pleadings in the action, the affidavits sub- 
mitted and the Record before the Maritime Subsidy Board as certified to 
this Court, and having heard oral argument, the Court finds that there is 
no genuine issue as to any material fact and that defendants are entitled 
to judgment as a matter of law because the determination of the Maritime 
Subsidy Board of February 27, 1962, is supported by substantial evidence 
and because in making said determination the Board did not abuse its 
discretion or act arbitrarily or capriciously. 

Accordingly, it is hereby 

ORDERED that the motion of plaintiff-intervenor for summary 
judgment be and it hereby is, denied, and it is further 

ORDERED that the motions of defendants for summary judgment be, 
and they hereby are, granted, and it is further 

ORDERED that judgment be, and it hereby is, entered herein in 
favor of the defendants. 

Dated this 23rd day of May, 1962. 


/s/ George L. Hart, Jr. 
Judge 
No Objection as to Form 


/s/ Warren E. Baker 
Attorney for Plaintiff-Intervenor 


Seatrain Lines, Inc. 


Submitted by Covington & Burling and Carl Davis of Department of Justice 
Attorneys for all defendants. 


[Filed June 8, 1962] 
NOTICE OF APPEAL 
Notice is hereby given this 8th day of June, 1962, that Seatrain Lines, 
Inc., plaintiff-intervenor in the above captioned proceeding, appeals to 
the United States Court of Appeals for the District of Columbia Circuit 
from an order of this Court entered the 4th day of January, 1962, granting 
the defendants' motions to dismiss as to Counts I and III of plaintiff's 
complaint and Count II of intervenor's complaint and from an order of this 
Court entered on the 23rd day of May, 1962, denying the motion of plain- 
tiff-intervenor for summary judgment and granting the motion of defendants 
for summary judgment, which order also entered judgment in favor of the 
defendants herein, Hodges, et al, and Sa: said plaintiff-intervenor, 
Seatrain Lines, Inc. 4 
CHADBOURNE, PARKE, WHITESIDE & WOLFF 
By /s/ WarrenE. Baker 


Attorneys for Seatrain Lines, Inc. 
* 


[Filed March 28, 1962] 


AFFIDAVIT OF JAMES S. DAWSON, JR. 
District of Columbia  ) ot 
City of Washington ) | 

James S. Dawson, Jr., being duly sworn, does hereby depose and 
state as follows: 

1. Iam Secretary of the Maritime Subsidy Board ("Board") of the 
United States Maritime Administration, and am the custodian of the official 
records of the Board, including decisions on applications for operating- 
differentail subsidies under the Merchant Marine Act, 1936, as amended, 
46 U.S.C. 1101 et seq. 

2. On or about January 30, 1957, Waterman Steamship Corporation 
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("Waterman") filed with the Board an application for an operating-differential 
subsidy under the Merchant Marine Act of 1936, as amended. 

3. On or about June 8, 1961, the Waterman Steamship Corporation 
("Waterman") filed with the Board its "Plan of Rearrangement", in support 
of its application for an operating-differential subsidy. A copy of this 


Plan is appended hereto as Exhibit A. 

4. On or about August 24, 1961, the Board advised Waterman by 
letter that after review and consideration of the Plan it is of the opinion 
that, if the Plan is carried out, Waterman will have terminated all relation- 
ships with domestic intercoastal and coastwise commerce so as not to 
require any written permission under Section 805(a) or written waivers 
under Section 804 of the Merchant Marine Act of 1936, as amended; but 
no subsidy contract could be awarded until the United States, in its sole 
discretion, is satisfied that Waterman has carried out the Plan. A copy 
of this letter is appended hereto as Exhibit B. 

5. On or about January 11,1962, Waterman filed with the Board its 
"Plan for Termination of Affiliation with Domestic Operators." A copy 
of the Plan, including the supporting exhibits, is appended hereto as Exhibit 
(O- 

6. On or about February 9, 1962, Waterman filed with the Board 
affidavits from its officials in support of its "Plan for Termination of 
Affiliation with Domestic Operators.'"' The supporting affidavits were 
duly exectued by Mr. M. P. McLean, Chairman and Director of Waterman; 
Mr. James K. McLean, President and Director of Waterman; Mr. E. A. 
Hirs, Executive Vice President and Director of Waterman; and Mr. 
Crawford F. Balch, Vice President and Director of Waterman; Mr. William 
H. Armbrecht, senior partner of the law firm of Armbrecht, Jackson, 
McConnell and DeMouy, General Counsel to Waterman; and Clara L. 
McLean, Secretary, Assistant Treasurer and Director of McLean Industries, 
Inc. These affidavits, together with supplemental affidavits to be executed 
in furtherance of the Plan, are appended hereto as Exhibit D. 
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7. On or about January 11,1962, Waterman in submitting its Plan 
for Termination of Affiliation with Domestic Operators requested that 
the Board, after consideration of the documents submitted, enter an order 
providing that upon consummation of the Plan, Waterman will not require 
written permission or waivers under Sections 805(a) and 804, respectively, 
of the Merchant Marine Act of 1936, as conditions to the execution of an 
operating-differential subsidy contract. A copy of this request is aoe 
hereto as Exhibit E. 

8. On or about February 27, 1962, the Board, after due consideration 
of the record in this matter, found and determined that there will be no 
common officers, directors, stockholders, employees, agents or other 
arrangements, which would create any relationship within the Merchant 
Marine Act of 1936, as amended, between Waterman and any owner, operator 
or charterer of any vessels engaged in domestic coastwise or intercoastal 
service if Waterman carries out the proposed Plan of Rearrangement, as 


supplemented January 11, 1962. A copy of the finding and Sa of 
the Board is appended hereto as Exhibit F. 


9. Under date of March 1, 1962, I mailed a letter setting forth the 
Board's decision of February 27, 1962, to Waterman Steamship Corporation, 
A. H. Bull Steamship Company and Seatrain Lines, Inc. A copy of said 
letters are appended hereto as Exhibits G, H and I respectively. | 


/s/ James S. Dawson, Jr. | 

J. -D. , JR. 
Subscribed and sworn to | 
before me this 27th day 


of March, 1962. 


Helen S. Dwyer 
Notary Public 


6/8/61 
Revision 


WATERMAN STEAMSHIP CORPORATION 
P OF R G. NT 


1. Waterman Steamship Corporation (Waterman) redeems its out- 


standing 67 shares of cumulative preferred stock for $30.50 cash per 
share plus any unpaid dividends. 

2. Waterman negotiates terms of operating-differential subsidy 
contract with Federal Maritime Board (Board) and necessary consents of 
Coastal Ship Corporation (Coastal) and Coastal security holders. Secretary 
of Commerce and Board sign letter addressed to Waterman approving 
Plan of Rearrangement. 

3. Waterman files a registration statement with the Securities 
and Exchange Commission on or about July 31, 1961. 

4. On or about September 1, 1961, Waterman sells all of the stock 
of Waterman Steamship Corporation of Puerto Rico (Waterman P.R.), its 
wholly-owned subsidiary (book value at April 30,1961: $3,000), to 
Industries in consideration of the assumption by Industries of, and the 
release of Waterman from, the debt owing by Waterman to Waterman P.R. 
on the date of sale (at April 30,1961: $3,473,256). 

5. On or about September 1, 1961 Waterman declares and pays to 
Industries out of earned surplus a dividend of substantially the following 
items (and possibly certain of the items in paragraph 7 below): 


August 31, 1961 August 31, 1961 
Items Book Value Mortgage Debt 


Barge $ 4,099.08 $ None 
Office Building and Land 1,836 ,778.95 1,029 ,331 .44* 
Shipyard Properties 16,406.71 None 
Lodestar Airplane 15,493.83 None 


* Industries assumes the obligations under the mortgage, and the 
mortgagee simultaneously releases Waterman from all liability thereunder. 
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August 31, 1961 August 31, 1961 
Items Book Value Mortgage Debt 
Fish River Real Estate $ 13,250.00 None 
27 C-2 Vessels 7,119,068.10 3 ,339,010.33** 
Life Insurance Policies on 3 


M. P. and C. L. McLean 267 ,029.00 


53,000 shares of Preferred Stock 5,300 ,000.00 
of Sea-Land Service, Inc. 


None 
None 


Vessel "Largo" (or proceeds) 249,245.22 None 
Learstar Airplane (or proceeds) 46,547.71 None 


Proceeds of Claim for Refund of 
Federal Income Taxes 584 ,689.00 None 


Grand Totals $15,452 607.60 $ 4,368,341.47 
6. Waterman immediately bareboat charters 25 C-2 vessels from 
Industries and continues to operate them in its services. | 
7, On or immediately prior to the closing date Waterman declares and 
pays to Industries out of earned surplus a dividend of substantially the 
following items (less any that may have been included in the dividend 


described in paragraph 5 above): 
Estimated koe if Closing 
Items Held October 1, 1961 
Cash at such date less $1,075,069 $2,571,445.00 | 


Indebtedness due from Industries and 
its subsidiaries to Waterman at such 
date 2 996,340.65 


Demand note of Waterman representing 

excess of book value of remaining 

Waterman assets over liabilities, 

reserves, capital and paid-in surplus 

at such date 239 445.00 


Total $5 ,807 230.65 

8. Upon the closing date the following transactions take place: 
(a) Waterman and its assets are released from all obligations 

to Coastal and Coastal security holders. | 


** Industries assumes the obligations under the ote i the 
United States. 
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(o) Industries sells to underwriters for $1,075,069 the 
outstanding 800,000 shares of common stock (10¢ par value) of 
Waterman. 

(c) Waterman amends its certificate of incorporation to 
increase its authorized number of shares of common stock to 
3,500,000 shares ($1 par value) and reclassifies its outstanding 
800,000 shares of common stock (10¢ par value) into approximately 
157,000 shares of common stock ($1 par value). 

(a) Waterman issues and sells to underwriters for $6.84 
per share 1,743,000 shares of its common stock ($1 par value), 
and the underwriters make a public distribution (but not to M. P. 
McLean or the other officers or directors of Industries) of these 
shares and the above-mentioned 157,000 shares at a price of $7.75 
per share. 

(e) Waterman pays the demand note described in paragraph 
7 above. 

(f) Waterman purchases 25 C-2 vessels from Industries for 
$20,000,000 payable as follows: 

Items October 1 Amount 

Cash | $ 8,000,000 | 
Assumption of First Mortgage Indebtedness 3,163 ,410* 
Second Mortgage Note’ 8,836 ,590 

Total $20 ,000 ,000 


The second mortgage note will be payable $5,000,000 on January 31, 1965 
and $3,836,590 on January 31,1966 with interest at 5% per annum payable 
annually. The note will require Waterman to pay out of its capital reserve 


fund on May 1 of each year, commencing in 1963, a principal amount 
equal to the excess of its working capital and statutory reserve funds at 
December 31 of the prior year over the sum of (i) minimum required 


* Industries is released from all liability under mortgages to the 
United States. 
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| 

working capital at such December 31, (ii) minimum additional funds 
required for ship construction program at such December 31, and (iii) 
$2,000,000; provided that no such payment shall exceed the balances 
(cash and securities) on deposit in Waterman's statutory reserve funds 
at such December 31. The foregoing minimum requirements are to 
be determined in accordance with the subsidy contract and the regulations 
and orders of the Board, the U. S. Maritime Administration and/or their 
respective successors. It will be necessary for Waterman to transfer 
from its special reserve fund to its capital reserve fund such amounts 
as may be required to permit it to make the foregoing payments on the 
note. | 

(g) Waterman second mortgage note is:sold by Industries 
without recourse against Industries. : 

(h) The Board enters all determinations and orders pre- 
requisite to signing of subsidy contract. | 


(i) Waterman signs operating-differential subsidy contract 


and Board executes and delivers said contract. 

9. Upon the closing date no director, officer, executive or agent 
of Waterman will directly or indirectly own any stock or other pecuniary 
interest in Industries or any subsidiary or affiliate of Industries. 

10. During the period beginning October 1, 1961 and ending 
December 31, 1966 Waterman pays common stock dividends at rate of 


2% quarterly. | 
| 


——————EEESSSSs | 
Note: It is anticipated that the Plan of Rearrangement will be consum- 


mated in substantially the order set forth above although the dates upon 
which particular steps take place may of necessity vary somewhat from 
those indicated. | 

| 
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EXHIBIT B 


U. S. DEPARTMENT OF COMMERCE 
Maritime Administration 
Washington 25, D.C. 


August 24, 1961 


Waterman Steamship Corporation 
61 Saint Joseph Street 
Mobile 13, Alabama 


Gentlemen: 

By application dated January 30, 1957, as amended from time to 
time, the Waterman Steamship Corporation of Alabama ("Waterman") 
has requested an operating-differential subsidy under the provisions of 
the Merchant Marine Act, 1936, as amended ("Act"). In support of such 
application, Waterman has recently submitted to the Federal Maritime 
Board a "Plan of Rearrangement" ("Plan"), a copy of which is attached 
hereto. It is understood that the purpose of the Plan is to enable the 
applicant to qualify in all respects for the award of an operating-differ ential 
subsidy contract. 

After review and consideration of the Plan, the undersigned is of 
the opinion that, subject to the provisions hereinafter stated, Waterman 
(1) will have so severed and otherwise terminated all relationships with, 
and activities of, domestic intercoastal and coastwise commerce of the 
United States as to not require any written permission under Section 805 (a) 
of the Act, and (2) will not require waivers under Section 804 of the Act; 
provided, however, that as to each of the foregoing statements, to wit, (1) 
and (2) immediately preceding, no contract can or will be awarded until 
the United States is, in its sole discretion, satisfied that Waterman has 
carried out the Plan in accordance with the steps outlined therein; and 
provided further that, on the date of execution of said contract, the applicant will 
be possessed of working capital of not less than $4,322,126 and net worth of not 
less than $9,322,126 and in addition thereto shall have furnished evidence 
satisfactory to the United States of its ability to qualify financially for the 
construction of the first three (3) new replacement ships as will be pro- 
vided for in the subsidy contract, all as determined by the United States. 
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It is agreed that if and when an operating-differential subsidy con- * 
tract is executed by and between the United States and Waterman, said con- 
tract will, in addition to all other provisions contained therein, permit the 
subsidized operator to declare and pay stock dividends on its issued and 
outstanding common stock at the rate of two per cent (2%) quarterly , com- 
mencing from the date of contract execution through the calendar year 1966. 

Final approval of the application and the award of an operating- 
differential subsidy contract are contingent upon a determination by the 
United States, in its sole discretion, that all of the then applicable statutory 
provisions of the Merchant Marine Act, 1936, as amended, and regulations 
promulgated thereunder have been met. 

Sincerely yours, | 


Thos. E. Stakem 
Chairman 
Maritime Subsidy Board 


EXHIBIT C 


WATERMAN STEAMSHIP CORPORATION 
PLAN FOR TERMINATION OF AFFILIATION 
WITH DOMESTIC OPERATORS 


Waterman Steamship Corporation, an Alabama corporation (Waterman), 


and Sea-Land Service, Inc., a Delaware corporation (Service), are presently 
wholly-owned subsidiaries of McLean Industries, Inc., a Delaware corpor- 
ation (Industries). Waterman Steamship Corporation of Puerto Rico, a 
Puerto Rican corporation (Waterman P. R.), is presently a pce one 
subsidiary of Waterman. 

% M. P. McLean is in control of Industries through the ownership of 
approximately 50% of its common stock and, through control of Industries, 
is in control of Waterman, Waterman P. R., and Service. He is president of 
Industries, chairman of the corporation and president of Service, chairman 
of the corporation of Waterman, chairman of Waterman P. R., and a director 
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of all of the companies. J. K. McLean, a brother of M. P. McLean, owns 
approximately 8% of the common stock of Industries, is a vice president 
and director of Industries, president and a director of Waterman, vice 
chairman of Waterman P. R., and a director of Service. Clara L.. 
McLean, a sister of M.'P. and J. K. McLean, owns approximately 2% 
of the stock of Industries, is a director, secretary and assistant treasurer 


of Industries, a director and vice president of Service and a director of 


Waterman. E. A. Hirs is a stockholder, director, vice president, trea- 
surer and assistant secretary of Industries, a director, executive vice 
president, treasurer and assistant secretary of Waterman, vice president, 
treasurer and assistant secretary of Waterman P. R., anda director, 

vice president, secretary and treasurer of Service. Crawford F. 
Balch is a vice president and director of Waterman and vice president and 
director of Waterman P. R. 

Industries was organized as a wholly-owned subsidiary of McLean 
Trucking Company, Inc. (Trucking) in January, 1955. The stock of Industries 
was promptly distributed as a dividend on a share for share basis to the 
stockholders of Trucking. J. K. McLean acquired the stock of Industries 
owned by him through such distribution and subsequent stock dividend. 

Trucking was founded by M. P. McLean and was controlled by him 
until January, 1955. J. K. McLean started working for Trucking in about 
1934 and thereafter was promoted through various positions to executive 
vice president and director. Upon acquisition of Service by Industries in 
January , 1955, M. P. and J. K. McLean disposed of their stock in Trucking 
and resigned as officers and directors of that company. 

Upon the acquisition of Waterman by Industries in May, 1955, J. K 
McLean was elected a vice president and director of Industries, president 
and director of Service and president and director of Waterman and its 
subsidiary companies, including Waterman P. R. In June of 1958, he 
resigned as an officer of Service, and thereafter devoted substantially all 
of .his time to the affairs of Waterman and its subsidiary companies. 

When Industries acquired Waterman, E. A. Hirs was assistant 
treasurer and assistant secretary of Waterman and had no connection with 
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Industries. He later became treasurer and a director of Waterman, 
Industries and Service, and subsequently became executive vice president 
of Waterman and a vice president of the other two companies. He and 

his wife acquired their stock of Industries by purchase in the open market 
and from M. P. McLean. 

Wm. H. Armbrecht, who is to become chairman of the board of 
Waterman, is senior partner of the law firm of Armbrecht, Jackson, 
McConnell and DeMouy and is a stockholder but not an officer or director 
of Industries. 

The law firm of Inge, Twitty, Armbrecht & Jackson, predecessor of 
Armbrecht, Jackson, McConnell & DeMouy, was general counsel for 
Waterman and Service. Several months after the acquisition of Waterman 
by Industries, the firm became general counsel of Industries and they are 


now general counsel for Industries and all of its subsidiaries. 
Service is engaged in domestic coastwise and intercoastal service, 


including service between the Atlantic Coast and Puerto Rico and the West 
Coast and Puerto Rico. In its domestic coastwise operation, it competes 
with Seatrain Lines, Inc. and competed with Erie & St. Lawrence when 
Erie & St. Lawrence. operated vessels between New York and Jacksonville, 
Florida. In its Atlantic Coast-Puerto Rican operation, it competes with 
A. H. Bull Steamship Company, Alcoa Steamship Company, American Union 
Transport and T. M. T. 

Waterman is engaged in off-shore trade on trade routes 9; 7,8,9,12, 
13, 21, 22, 30 and 32. 

The principal purpose of the plan, described below pope at page 
8 (Plan) is to terminate all direct or indirect interest of Waterman , its 
subsidiaries, affiliates and associates and of every officer, director, agent 
- or executive thereof in Industries, its subsidiaries, affiliates and associates. 
Following consummation of the Plan, all interest of Industries, its sub- 
sidiaries, affiliates and associates and of every officer, director, agent or 
executive thereof in Waterman, its subsidiaries, affiliates and associates, 
will be terminated; and all interest of Waterman, its subsidiaries, affiliates 
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and associates, and of every officer, director, agent or executive thereof 

in Industries, its subsidiaries, affiliates and associates will be terminated. 
There will not be a holding company of Waterman. Waterman, at that 

time, will no longer be affiliated with any domestic coastwise or inter- 
coastal carrier within the meaning of Section 805(a) of the Merchant Marine 
Act of 1936, as amended. 

Under the Plan, the proceeds to be derived by Industries and 
Waterman from the sale to underwriters of the Waterman stock (see para- 
graph 3(h) of the Plan) will be held in a special trust account until 
Waterman enters into the operating subsidy agreement (Subsidy Agree ment) 
with the United States. If the Subsidy Agreement is not executed and de- 
livered within 24 hours following the sale, such proceeds of sale will be 
returned to the underwriters and the sale of the Waterman stock will be 
rescinded. Likewise, the proceeds received by Industries from the sale of 
the note to be delivered by Waterman to Industries as part of the purchase 


price of the 25 vessels to be purchased by Waterman from Industries (see 


paragraph 3(j) of the Plan) will be held ina special trust account until 
Waterman enters into the Subsidy Agreement. If the Subsidy Agreement is 
not executed and delivered, such proceeds of sale will be returned to The 
Merchants National Bank of Mobile (the Bank) as purchaser of said 
Waterman note. 

It is 2 condition of the obligation of the underwriters to purchase the 
Waterman stock that not less than 516,000 shares of the Waterman stock to 
be purchased by the underwriters be purchased from them, at the public 
offering price, by certain Waterman officers and directors and members of 
their families and others connected with Waterman. It is contemplated that 
purchasers of such shares will include; J. K. McLean, president and director 
of Waterman, not less than 380,000 shares; E. A. Hirs, executive vice 
president, treasurer and director of Waterman, and his wife, not less than 
25,800 shares; Crawford F. Balch, vice president and director of Waterman, 
not less than 50,000 shares; Everett Steamship Corporation, S. A.,a 
Panamanian corporation, which acts as Waterman's agent in the Far East, 
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94,500 shares (4.9%); F. F. Noonan, president of Waterman's wholly-owned 
subsidiary, Waterman of California, not less than 19,300 shares; and other 
purchasers connected with Waterman, including Wm. H. Armbrecht, who 
will become chairman of the board of Waterman, and J. K. Glenn, who is 
now and will be a director of Waterman, not less than 100,000 shares. 
Everett Steamship Corporation, S.A., a Panamanian corporation 
(Everett S.A.), controlled by citizens of the United States, acts as agent 
for Waterman in the Far-East. Its relationship with Waterman is solely 
that of an independent contractor. Everett Steamship Corporation, a 
Philippine corporation, (Everett Philippine), which has the same stock- 
holders, directors and officers as Everett S.A. acts as sub-agent of Everett 
S.A. for Waterman and others in the Philippines. Everett S.A.and Everett 
Philippine act in the Far-East in the capacity of independent contractor, 
as agent and sub-agent for foreign flag vessels of several lines, including 
Fern Line (Norwegian) on voyages operating exclusively between foreign 
ports but not between a foreign port and a port in the United States or in 
a territory, district or possession of the United States. They also act 
as agent and sub-agent for certain vessels of the Fern Line with respect 
to voyages to and from ports in the United States. In addition Everett 
S.A. and Everett Philippine own, charter and/or operate foreign flag 
vessels on voyages operating exclusively between foreign ports but not 


between a foreign port and a port in the United States or in a territory, 
district or possession of the United States. 
Everett S.A. owns the controlling stock in Everett Orient Line, a 


Liberian corporation, which owns seven Liberian Flag vessels that are 
operated by Everett S.A. as managing agent in trade = between 
foreign countries. 

Everett S. A. also owns 50% of the stock of Philippine Steam Navi- 
gation Company, a Philippine corporation, which owns and charters 
vessels that are operated by Everett S. A. as managing agent exclusively 
in trade between foreign ports and the Philippine inter-island trade. 
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Neither Waterman nor any holding company, subsidiary , affiliate 
or associate thereof (Waterman Group) nor any officer, director or 
executive thereof, directly or indirectly, owns, or will own, any interest 
in Everett S. A., Everett Philippine , Everett Orient Lines or Philippine 
Steam Navigation Company or any holding company, subsidiary, affiliate 
or associate thereof (Everett Group.) No officer, director or executive of 
Waterman or of any of the Waterman group is, or will be, an officer, 
director or executive of Everett S. A., or of any of the Everett Group. 
No officer, director or executive of the Everett Group is, or will be, 


an officer, director or executive of any of the Waterman Group. 


PLAN FOR TERMINATION OF AFFILIATION 
1. The following transactions have already taken place: 
(a) Waterman has redeemed its outstanding 67 shares of 
Cumulative Preferred Stock and presently has outstanding only 800,000 
shares of common stock (10¢ par value). 
(b) Waterman filed with the Securities and Exchange Com- 


mission on August 29, 1961, a Form S-1 Registration Statement (No. 2- 
18801) under the Securities Act of 1933 covering the proposed sale of the 
Waterman stock, and, on September 15,1961, Waterman filed Amendment 


No. 1 to such Registration Statement. A conformed copy of such 
Amendment, without exhibits, is attached hereto as Exhibit 11. The 
Registration Statement will be further amended to eliminate all incon- 
sistencies with the remaining steps in the Plan described below and as 
may otherwise be required. 

2. Prior to the date upon which the Plan is consummated (the Closing 
Date), the following transactions will take place: 

(a) Waterman transfers to Waterman P. R. a sufficient number 

of shares of the preferred stock of Service to fully satisfy Waterman's 
debt to Waterman P. R. This debt amounted to $3,592,105. on October 31, 
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1961, but may be more or less at the time of the transfer of a Service 
preferred stock. 

(bo) Waterman sells all of the stock of Waterman P. R. to 
Industries at the then net book value of Waterman P. R. Industries 
delivers to Waterman its demand note, in substantially the form attached 
as Exhibit 3, in payment for such stock. 

(c) Waterman declares and pays to Industries out of earned 
surplus a dividend of 27 C-2 vessels. These vessels constitute all of 
the vessels owned by Waterman. On October 31, 1961, they had a book 
value of $6,831,020. and 22 of the vessels were subject to first preferred 
ship mortgages to the United States. On that date, the aggregate unpaid 
principal amount of such mortgage indebtedness was $3,253 og. Indus- 
tries will assume the obligations under these mortgages existing at the 
dividend date, but, upon the purchase by Waterman from Industries of 
25 of the C-2 vessels (see paragraph 3(j) below), Industries will be re- 
leased from its assumption of the mortgage indebtedness on such 25 
vessels. | 

(4) Waterman immediately bareboat charters from Industries 
25 of the C-2 vessels and continues to operate them in Waterman's 
services. The charter-hire will be approximately $184. per vessel per 
day and the charter will be in substantially the form attached as Exhibit 5. 

(e) Waterman declares and pays to Industries, on. or prior 
to the Closing Date , dividends aggregating the remaining amount of 
Waterman's earned surplus and payable by the transfer to Industries of 
the following: : 


Book Value or Amount if 


Item Closing Held October 31, 1961 
Barge $ 4,030.52 


Office Building and land 1 mienee 


* The office building and land are subject to a mortgage “debt, on which 
the unpaid principal amount was $1 009.275. on October 31, 1961. 
Industries will assume the obligations under this mortgage, and the 
mortgagee will release Waterman from all liability thereunder. 


Shipyard Properties 16 229.13 
Fish River Real Estate 13 250.00 
Lodestar Airplane 15 493.83 


Life Insurance Policies on M. P. 
and Clara L. McLean 304,073.49 


Remaining Shares of Preferred Stock 
of Service 1,707 ,900.00 


Demand Note of Industries given for 
Stock of Waterman P. R. 3,000.00 


All indebtedness due from Industries 
and its Subsidiaries to Waterman 
and its Subsidiaries at the Closing 
Date 4,309,718.91 


Note and Mortgage of Bahama Interna- 
tional Lands, Limited to Waterman 400 ,000.00 


Waterman's cash balance on Closing 
Date less the amount, if any, by 
which Waterman's retained liabilities, 
reserves, capital and paid-in surplus 
may exceed the book value of remain- 
ing retained Waterman assets on 
Closing Date 924 905.16 


Miscellaneous, Accounts Receivable, 
Prepaid Insurance and Vessel 
Inventories, pertaining to the two 
vessels used in the Puerto Rican trade 
to be retained by Industries, less 
Miscellaneous, Accounts Payable; 
said accounts being unrelated to the 
off-shore steamship business. 134,652.13 


Demand Note of Waterman (in substantially 
the form attached hereto as Exhibit 4) 
representing excess of book value, if any, 
of remaining retained Waterman assets 
over retained liabilities, reserves, cap- 
ital and paid-in surplus on Closing Date 1,607 184.19 


TOTAL $ 11,947,871.57 
As to any of the foregoing properties sold by Waterman prior to the 
Closing Date, the dividends will consist of the net proceeds of sale, 
which might exceed book value. 
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(f) Waterman leases office space in the above office building 
from Industries at a rental of $8,408.67 per month, which is at the same 
rate paid by other tenants of the building. The lease will be in ea 
the form attached hereto as Exhibit 6. 

(g) Waterman and Industries enter into agreement for purchase 
and sale of the 25 vessels mentioned in paragraph 2(d) above. Such agree- 
ment will be in substantially the form attached hereto as Exhibit 7. 

(h) All persons who will be officers, directors, agents ,or 
executives of Waterman resign as officers, directors, agents and exec- 
utives of Industries, Service and those companies which will continue to 
be subsidiaries, associates or affiliates of Industries or Service after 
consummation of the Plan. Messrs. Armbrecht, Jackson, McConnell & 
DeMouy resign as general counsel of Industries, Service and those com- 
panies which will continue to be subsidiaries, associates or affiliates 
of Industries or Service after consummation of the Plan. 

3. Upon the Closing Date the following transactions will take place: 

(a) J. K. McLean, E. A. Hirs and the wife of E. A. Hirs, sell 
all of the common stock of Industries owned by them to M. P. McLean 
for $7 a share, which both purchaser and seller agree to be a fair price 
for the stock giving due consideration to the fact that Service has completed 
the pioneering phase of its operations and that its prospects for profitable 
operation are excellent. The stock will be paid for in cash and there will 
be no understanding on the part of the sellers with respect to the return of 
any part of the purchase price. J. K. McLean will sell 629,734 shares 
of the common stock of Industries, and E. A. Hirs and his wife will sell 
64,400 shares. During the period January 1, 1958 through December 31, 
1959, the bid quotations for Industries' common stock in the over-the- 
counter market ranged from a high of $9 1/2 to a low of $4 1/4 and 
during the period January 1, 1960 through October 31, 1961, from a high 
of $5 to a low of $2 1/4. On December 29, 1961, the bid pce was $4 
and asked price was $4 1/2. 

(b) All persons who will be officers, directors, agents or 
executives of Waterman at the time of the signing of the Subsidy Contract, 
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and their wives and minor children, sell all shares of stock of Industries 
owned by them. 

(c) Waterman and its assets are released from all obligations 
to Coastal Ship Corporation (Coastal) and Coastal securities holders 
described in Exhibit 11. 

(a) Industries sells to underwriters for $1 ,075 ,069 the out- 
standing 800,000 shares of common stock (10¢ par value) of Waterman 
pursuant to a Purchase Contract in substantially the form attached hereto 
as Exhibit 1. Immediately prior to such sale, Industries will guaranty 
the balance sheet of Waterman pursuant to an Agreement of Indemnity 
and For Payment of Tax Refunds in substantially the form attached 
hereto as Exhibit 2.8. 

(e) All of the present officers and directors of Waterman 
resign. At a special meeting of the stockholders of Waterman held after 
the purchase by the underwriters from Industries of the above-mentioned 
800,000 shares of common stock of Waterman and while the underwriters 


are the owners of such stock, a new board of directors is elected con- 
sisting of Messrs. J, K. McLean, E. A. Hirs, Crawford F. Balch, J. K. 
Glenn, Wm. H. Armbrecht, J. Finley McRae and H. Austill Pharr, all 
of whom have consented to serve if so elected. Mr. McRae is president 


of the Bank, and prior to 1955 was for a number of years a director 
and chairman of the finance committee of Waterman. Mr. Pharr is 
president of The First National Bank of Mobile. Mr. Glenn is a partner 
of Quality Oil Company, which is his principal business. 

(f) Waterman amends its certificate of incorporation to 
increase its authorized number of shares of common stock to 3,500,000 
shares ($1 par value) and reclassifies its outstanding 800,000 shares 
of common stock (10¢ par value) into approximately 157,000 shares 
common stock ($1 par value). Thereupon Waterman's amended by-laws 
become effective. The charter amendment and the amended by-laws will 
be in substantially the forms attached hereto as Exhibits 9 and 10. 

(g) The new board of directors elects the following officers: 


Name Office 
Wm. H. Armbrecht Chairman of the Board 


J. K. McLean President and Chief 
Executive Officer 


E.A. Hirs Executive Vice President 
and Treasurer 


Crawford F. Balch Vice President 
Wm. E. Anthony Vice President 
Edwin W. Kaler Vice President 


Sterling F. Stoudenmire, Jr. Vice President and Asst. 
General Counsel 


W. Clark Kelly Assistant Vice; President 
Charles W. McLean Secretary 
Each of the above-named officers, except Mr. Armbrecht, presently holds 
the office to which he will be elected. 

(h) Pursuant to a Purchase Contract in substantially the 
form attached hereto as Exhibit 1, Waterman issues and sells to under- 
writers for $6.84 per share 1,743,000 shares of its common stock ($1 par 
value), and the underwriters make a public distribution of these shares 
and the above-mentioned 157,000 shares at a price of $7.75 per share. 
Neither M. P. McLean nor any other director, officer, executive or 
agent of Industries, Service, or any subsidiary, affiliate or associate of 
Industries or Service, or the wives or minor children of such persons, will 
acquire any of the Waterman stock. 

(i) Waterman pays the demand note described in paragraph 
2(e) above. | 
(j) Waterman purchases the 25 C-2 vessels described in 
paragraph 2(d) above from Industries for $20,000,000 payable as follows: 

Items October 3ist Amount. 
Cash $ 8,000,000.00 


Assumption of First Mortgage 
Indebtedness 3 163,409.54 


5% Mortgage Note in substantially 
the form attached hereto as | 
Exhibit 2.2 8,836 ,590.46 


—_————— 


TOTAL $ 20,000 ,000.00 
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The 5% Mortgage Note will be payable $5,000,000 on January 1, 1965 and 
$3 836,590 on January 31, 1966, with interest at the rate of 5% per 
annum payable quarterly. It will be secured by a preferred fleet mort- 
gage on the 25 vessels in substantially the form attached hereto as 
Exhibit 2.1, subject to the existing individual first mortgages. The Note 
will require Waterman to pay out of its capital reserve fund on May 1, 
1963, and on each May 1 thereafter, to be applied on the aforesaid in- 
stallments in the order of their maturities, an amount determined by 
deducting from the sum of 

(i) the net working capital (the excess of the current assets 

of Waterman over its current liabilities, in each case determined 


in accordance with applicable rules and regulations adopted or 
prescribed by the United States of America for operating-differential 
subsidy contractors) of Waterman as at the preceding December 31; 


and 
(ii) the aggregate of the amounts on deposit and accrued for 
deposit, in the capital reserve fund and the special reserve fund 
as at said December 31; 
the sum of 
(iii) $4,322 126, which is the minimum amount of working 
capital which Waterman is required to have at the time of the 
execution of the Subsidy Contract; 
(iv) the amount, if any, determined under the Subsidy Contract 
as the minimum amount of additional funds required at such December 
31 for Waterman's ship replacement program; and 
(v) $2,000.000. 
The Note will further provide, however, that the amount payable by 
Waterman on any such May 1st shall not exceed the aggregate amount on 
deposit in cash and securities in the capital reserve fund and the special 
reserve fund at the preceding December 31. It may be necessary for 
Waterman to transfer from its special reserve fund to its capital reserve 
fund such amounts as may be required to permit it to make the foregoing 
payments on the note. 
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(x) The price of $20,000.00 to be paid by Waterman for the 
25 C-2 vessels is believed by it to be a fair and reasonable price for 
such vessels and is supported by the market appraisal made by Messrs. 
Coverdale and Colpits, consulting engineers (Exhibit 12), the price paid 
by Service for three similar but slightly inferior C-2 vessels purchased by 
Service in 1961 and the appraisals of value of Messrs. J. K. McLean 
and Hirs based upon their experience in the steamship industry, and 
their knowledge of the vessels being purchased. All of the vessels 
will be delivered in class and none will be on grace. 

(1) Upon purchase of the said 25 vessels by Waterman, the 
bareboat charter mentioned in paragraph 2(d) above is cancelled. 

(m) Pursuant to a Note Purchase Agreement substantially 
in the form attached hereto as Exhibit 2, the 5% Mortgage Note and 
related mortgage are sold and transferred by Industries without recourse 
against Industries (except as provided in Section 1 of such Agreement). 

(n) Industries deposits with the Bank, as purchaser of the 
5% Mortgage Note, the sum of $1,500,000 as collateral security for the 
payment of such Note and interest thereon. The $1,500,000 is deposited 
under a Term Deposit Agreement in substantially the form attached 
hereto as Exhibit 2.10. | 

(0) Waterman signs the Subsidy Contract, in the form approved 
by the Maritime Subsidy Board (Board), and the Board executes and 
delivers said contract. 

4. It is anticipated that the Plan will be consummated substantially 
in the order set forth above. The ships will not be purchased by Waterman 
until after the sale to the underwriters of all of the Waterman stock 
that is to be sold by it and Industries, and the Subsidy Contract will not 
be signed by the Board until all other transactions described in the Plan 
have been concluded. | 

5. At the time of signing the Subsidy Contract, all contractual 
relations and arrangements for joint occupancy of facilities between 


Waterman on the one hand and Industries, Service or Waterman P. R. 
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on the other will be terminated except for the lease of office space 
described in paragraph 2(f) and the Agreement of Indemnity and For 
Payment of Tax Refunds described in paragraph 3(d). 

6. At the time of signing the Subsidy Contract, neither Waterman 
nor any subsidiary, associate or affiliate of Waterman, nor any director, 
officer, executive or agent thereof, nor their wives or minor children, 
will directly or indirectly own any stock of or have any other pecuniary 
interest in Industries or any subsidiary, associate or affiliate of 
Industries, and neither Industries nor any subsidiary , associate or 
affiliate of Industries, nor any director, officer, executive or agent 
thereof, nor their wives or minor children, will directly or indirectly 
own any stock of or have any other pecuniary interest in Waterman or 
any subsidiary, associate or affiliate of Waterman. 

7. The prices at which the Waterman stock is sold by Waterman 
and resold by the underwriters, and the numbers of shares constituting 


the two blocks, may vary from those stated in paragraph 3(h) above, 
In the event, however, that the proceeds of sale of the shares to be 


sold by Waterman is less than the amount needed to enable Waterman 
to meet the working capital and net worth requirements for qualification 
for an operating-subsidy agreement, the deficiency may be met by 
reducing the amount of assets transferred to Industries by Waterman. 

8. Waterman will, at the time of signing the Subsidy Contract, 
have a net book worth of $13,000,000, with the 25 vessels having a book 
value of $20,000,000, and will then have net current assets of at least 
$4 ,322 126. 

9. Attached hereto as Exhibits are the following documents in 
substantially the form in which they will be executed in carrying the 
Plan into effect: 

Item Exhibit Number 


Purchase Contract between Industries, 
Waterman and Shields & Company with 
respect to the sales by Industries and 
Waterman of the common stock of 
Waterman 
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Item Exhibit Number 
Note Purchase Agreement to be entered | 
into between Industries and the Bank 2 


Preferred Fleet Mortgage from 
Waterman to Industries 2.10 


Waterman 5% Mortgage Note 


Assignment of Waterman 5% Mortgage 
Note 


Assignment of Preferred Fleet 
Mortgage 


Loan and Subordination Agreement Release by 
Coastal, Service, Industries and First 
National City Trust Company, as Trustee 


Demise Charter Release by Coastal, 
Service and First National City 
Trust Company, as Trustee 


Certificate of Bankers Trust Company, 
with respect to action taken by the 
holders of Coastal debentures 


Agreement of Indemnity and For Pay- 
ment of Tax Refunds between Indus- 
tries and Waterman 


Stock Ownership Agreement between J. 
K. McLean, E. A. Hirs, and C.F, 
Balch and the Bank 


Term Deposit Agreement between Indus- 
tries and the Bank 


Collateral Agreement between Industries, 
the Bank and The Chase Manhattan 
Bank 


Demand Note of Industries to Waterman 
Demand Note of Waterman to Industries 


Bareboat Charter between Industries and 
Waterman 


Lease Agreement between Industries and 
Waterman 


Agreement of Sale between Industries 
and Waterman covering 25 C-2 vessels 
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Item Exhibit Number 


Bill of Sale from Industries to Waterman 
covering 25 C-2 vessels 


Amendment to Certificate of Incorporation 
of Waterman 


Amended By-Laws of Waterman 


Amendment No. 1 to Form S-1 Registra- 
tion Statement (No. 2-18801) of 
Waterman 


Pages 13 and 14 of a Study of the Past 
and Prospective Operations of 
Waterman Steamship Corporation, 
prepared by Coverdale and Colpits, 
Independent Consulting Engineers 


[Rec'd Jan. 11, 1962] 


EXHIBIT E 


WATERMAN 
STEAMSHIP CORPORATION 


61 SAINT JOSEPH STREET 
P. O. BOX 1689 
MOBILE , ALABAMA 


January 11, 1962 


Secretary 

Maritime Subsidy Board 
Maritime Administration 
Washington 25,D.C. 


Dear Sir: 

On June 29, 1961, there was submitted to the Federal Maritime 
Board a "Plan of Rearrangement" ("Plan") in support of the application 
of Waterman Steamship Corporation, an Alabama corporation ("Waterman") 
for an operating-differential subsidy contract under the provisions of 
the Merchant Marine Act, 1936. On August 24, 1961, the Maritime Subsidy 
Board after review and consideration of the Plan advised Waterman of 
its opinion as to the effect of consummation of the Plan upon the necessity 
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for written permission under Section 805(@) of the Act and — 
under Section 804 of the Act. | 

There is submitted herewith a detailed description of the steps 
that have been taken, and will be taken, in carrying out said Plan, with 
supporting exhibits, and affidavits in substantially the form in which 
they will be executed. Upon execution these affidavits will be promptly 
forwarded to the Board. 

It is requested that upon review and consideration of these mat- 
erials, there be entered an order providing that, upon consummation of 


the Plan as provided in the attached papers, Waterman will not require 


written permission under Section 805(a) of the Act or waivers under 
Section 804 of the Act as conditions to the execution of an operating- 
differential subsidy contract, and containing such further Eee as 
are deemed appropriate. 

It is believed that the entry of such an order will facilitate prompt 
resolution of the remaining issue involved in the case of A. H. Bull 
Steamship Company v. Luther H. Hodges, et al. presently pending in the 
United States District Court for the District of Columbia. : 

Respectfully , 


/s/ Sterling F. Stoudenmire, Jr. 
Vice President. 
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EXHIBIT D 
[Received February 12, 1962] 


WATERMAN STEAMSHIP CORPORATION 
eK KK 
February 9, 1962 


Secretary, 

Maritime Subsidy Board, 
Maritime Administration, 
Washington 25, D.C. 


Dear Sir: ' RE: Waterman Subsidy Application 

Please refer to our letter to the Board dated January 11, 1962, 
submitting a detailed description of the steps that have been taken, and 
will be taken, in carrying out a "Plan of Rearrangement” in support of 
the application of Waterman Steamship Corporation for an operating- 
differential subsidy contract under the provisions of the Merchant Marine 
Act, 1936. There were also submitted with that letter certain exhibits and 
pro forma affidavits. 

There are now submitted herewith an executed original and nineteen 
conformed copies of affidavits of M. P. McLean, J.K. McLean, E. A. Hirs, 
C. F. Balch, Wm. H. Armbrecht and Clara L. McLean. It should also be 
noted that affidavits have been obtained from all others of those who will 
be officers, directors, executives and agents of the Waterman group to 
the effect that, from and after the execution of the Subsidy Contract, none 
of them, nor their wives nor children, will, directly or indirectly, own, 
operate or charter any vessel or vessels engaged in the domestic inter- 
coastal or coastwise service and that none of them, nor their wives nor 
children, will thereafter be an officer, director, executive or agent of the 
Industries group or any domestic intercoastal or coastwise operator. 

Sililar affidavits have also been obtained from all of those who will 
be officers, directors, executives and agents of the Industries group, 
reflecting that, from and after the execution of the Subsidy Contract, none 
of such persons, nor their wives nor children, will, directly or indirectly, 
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own any stock or have any pecuniary interest in any member of the Water- 


man group and none of them, nor their wives nor children, will thereafter 
be an officer, director, executive or agent of the Waterman group. 

Both groups of affidavits described above will be retained in the 
files of Waterman Steamship Corporation and will be furnished | to the 
Board if it so desires. 

Respectfully, 
/s/ Sterling F. Stoudenmire, Jr. 
Vice President | 
AFFIDAVIT OF M. P. McLEAN 

This day there personally appeared before me, the undersigned 
Notary Public, M. P. McLEAN, who is known to me and known by me to be 
the President of MCLEAN INDUSTRIES, INC., and who being by me first 
duly sworn, did depose and say: | 

1. Iam President and a director of McLean Industries, Inc. 
("Industries"). I am also Chairman of the Corporation, President and a 
director of Sea-Land Service, Inc. ("Service"), Chairman of the Corpora- 
tion and a director of Puerto Rico ("Waterman P.R."). Industries, Service, 
Waterman P.R. and those that will be subsidiaries, associates or affiliates 
of any thereof upon and after the execution by Waterman and the Maritime 
Subsidy Board ("Board") of the operating-differential subsidy contract 
("Subsidy Contract") are hereinafter collectively called the Industries 
group. Waterman and those that will be subsidiaries, associates or affili- 
ates of Waterman upon and after the execution by Waterman and the Board 
of the Subsidy Contract are hereinafter collectively called the os 
group. 

2. James K. McLean, my brother, is President and a director of 
Waterman, Vice President and a director of Industries, Vice Chairman 
and a director of Waterman P.R., and a director of Service. | 

3. Industries was organized in January, 1955, as a wholly owned 
subsidiary of McLean Trucking Company, Inc. ("Trucking") and immedi- 
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ately thereafter the stock of Industries was distributed as a dividend, on 
a share basis, to the stockholders of Trucking. In that same month, 
James K. McLean and I disposed of our stock in McLean Trucking Com- 
pany, Inc., and resigned as officers and directors of that company, and. 
Industries then acquired Service. 

4. Industries acquired Waterman in May of 1955. James K. McLean 
was then elected President and director of Waterman, and has served in 
that office ever since. He is now, and has been since 1955, responsible 
for the formulation of, and has formulated, the operating policies of Water- 
man, and has been responsible for its management and operations through- 
out that period. 

5. The headquarters of Service were located in Mobile, Alabama 
at the time that company was acquired by Industries. In 1958, the head- 


quarters of Service were moved to Port Newark, New Jersey. At the 


same time I moved my office to that location. Service's headquarters 

and my office have remained at Port Newark since that date. Prior to 

1958, I spent only a small percentage of my time on the affairs of Water- 
man. Since 1958, practically none of my time has been devoted to the 
affairs of that company. Ever since the acquisition of Service by Industries, 
I have devoted the great majority of my time to conducting the affairs of 
Industries and Service. I moved my residence from Mobile to Short Hills, 
New Jersey the end of 1958. 

6. James K. McLean initiated the suggestion that Waterman apply 
for an operating-differential subsidy. In general, it was his belief that 
obtaining such a subsidy would be in the best financial interests of Water- 
man. I agreed with him, and, in 1957, an application for an operating- 
differential subsidy was filed with the Maritime Subsidy Board. 

7. Iam familiar with the details of the Plan for Termination of 
Affiliation with Domestic Operators ("Plan") which has been submitted 
by Waterman to the Maritime Sybsidy Board. To my knowledge, each 
statement of fact contained in the Plan is true. Moreover, to my know- 
edge, it is the intention of the management of Waterman and the manage- 
ment of Industries to carry out all of the provisions of the Plan. 
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8. James K. McLean now owns approximately 8 percent of the out- 


standing common stock of Industries. Before the Subsidy Contract is 
entered into between Waterman and the Board, I will buy all of that stock 
from James K. McLean for $7 a share cash. I also will buy at the same 
price, all of the Industries common stock then owned by E. A. Hirs and 
his wife. Mr. Hirs is Executive Vice President and a director of Water- 
man, and an officer and director of Industries, Service, Waterman P.R. 
and other subsidiaries of Industries. I had a number of discussions with 
James K. McLean and E. A. Hirs concerning the sales price before we 
agreed on the $7 figure. I believe that this price represents a fair value 
for the stock. Although the current market price of Industries stock is 
less than $7 a share, I believe that the stock is presently undervalued for 
the primary reason that Service, a wholly owned subsidiary of Industries, 
has completed its pioneering phase, and has very good prospects for 
future growth and profits. There are no conditions, agreements or under- 
standings whatever, express or implied, with respect to the purchase by 
me of the Industries’ stock owned by James K. McLean, E. A. Hirs and 
Mrs. Hirs, other than my agreement to pay $7 a share cash for such stock. 
9. As shown in the Plan, a newly elected Board of Directors anda 
newly elected slate of officers will manage Waterman after execution of 
the Subsidy Contract. I had nothing whatever to do with the selection of 
those who are to be officers and directors of Waterman upon the signing 
of the Subsidy Contract, and did not know who they would be until their 
names were given publicly. I assumed, of course, that the officers, ex- 
cept for myself, would be the same. I will, before the Subsidy Contract 
is signed, resign my positions of Chairman of the Corporation and director 
of Waterman and also will resign from each position that I may hold with 
any of the Waterman group. Upon and after the execution of the Subsidy 
Contract, James K. McLean will not be an officer or director of Industries, 
Service, Waterman P. R. or any member of the Industries group. No 
officer, director, executive or agent of the Waterman group will be an 
officer, director, executive or agent of the Industries group. No officer, 
executive, director or agent of the Industries group will be an officer, 
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director, executive or agent of the Waterman group. 
10. From and after the execution of the Subsidy Contract, neither 
I nor my wife nor my children will, directly or indirectly, own any stock 


of or have any pecuniary interest in any member of the Waterman group. 
Furthermore, I am informed by affidavits obtained from all of those who 
will be officers, directors, executives and agents of the Industries group, 
upon and after the signing of the Subsidy Contract, and I believe, that none 
of such persons nor their wives nor children will, directly or indirectly, 
own any stock of or have any pecuniary interest in any member of the 
Waterman group. 

11. From and after the execution of the Subsidy Contract, none of 
the Industries group will have any contractual relationship with any of the 
Waterman group, with the exception of the contracts referred to in para- 
graph 2(f) and 3(d) of the Plan. Furthermore, none of the Industries group 
will share the occupancy of any offices or facilities with any of the Water- 
man group. 

12. Upon the execution of the Subsidy Contract, none of the Water- 
man group nor James K. McLean nor any other then officer, director, 
executive or agent of the Waterman group will own or operate or charter 
any vessels operated by Service or Waterman P. R., nor, to my knowledge, 
any vessel or vessels engaged in the domestic intercoastal or coastwise 
service. Furthermore, I am informed by affidavits obtained from all of 
such persons that none of such persons nor their wives nor children will 
own any stock of or pecuniary interest whatsoever in Industries or any of 
the Industries group or in any other person or concern that owns, operates 
or charters any vessel or vessels engaged in the domestic intercoastal 
or coastwise service. 

13. The Plan which has been submitted to the Maritime Subsidy 
Board contains or refers to all of the actions which will be taken and pro- 
cedures which will be followed in carrying out the termination of the 
Waterman group's affiliation with domestic operators. There are no 
other agreements or understandings, either oral or written, which relate 
in any way, either directly or indirectly, to the accomplishment of the 
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objectives of this Plan. Moreover, there are no such agreements or 
understandings relating to the operations or management of the Waterman 
group after the Subsidy Contract has been executed. I will not have any 
interest in the Waterman group, will not attempt in any way to exert any 
influence over the Waterman group or over any of their officers, directors, 
agents of employees with respect to their business or affairs and will not 
participate in any way, either directly or indirectly, in the business, 
affairs or management of the Waterman group. No officer or director 

of the Waterman group, nor anyone else connected with the Waterman 
group will be my agent or nominee. 

14. After the contract is executed, no officer or director of the 
Industries group will participate in any way in the management of the 
Waterman group. Likewise, no officer or director of the Waterman group 
will participate in any way, either directly or indirectly, in the! manage- 
ment of the Industries group. 

/s/ M. P. MCLEAN 
STATE OF New Jersey 
COUNTY OF Essex 
Subscribed and sworn to before me this 7th day of February, 1962. 


/s/ Mildred Generazio-Pedalino 
Notary Public of New Jersey 
My Commission Expires Sept. 24, 
1963 


AFFIDAVIT OF JAMES K. McLEAN 


This day there personally appeared before me, the undersigned 
Notary Public, JAMES K. McLEAN, who is known to me and known by me 
to be the President of WATERMAN STEAMSHIP CORPORATION and who 
being by me first duly sworn, did depose and say: 


1. Iam President of Waterman Steamship Corporation ieee 


and have held that position since 1955. Ialso am, and have been since 
1955, a director of Waterman. I am now a Vice President and a director 
of McLean Industries, Inc. ("Industries"), a director of Sea-Land Service, 
Inc. ("Service"), and Vice Chairman and director of Waterman Steamship 
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Corporation of Puerto Rico ("Waterman P. R."'). I do not hold a position 


with any of the other subsidiaries of Industries or any of the other com- 
panies associated or affiliated with it. Industries, Service, Waterman 
P. R. and those that will be subsidiaries, associates or affiliates of any 
thereof upon and after the execution by Waterman and the Maritime Sub- 
sidy Board ("Board") of the operating-differential subsidy contract 
("Subsidy Contract”) are hereinafter collectively called the Industries 
group. Waterman and those that will be subsidiaries, associates or affi- 
liates of Waterman upon and after the execution by Waterman and the ; 
Board of the Subsidy Contract are hereinafter collectively called the 
Waterman group. 

2. M. P. McLean, my brother, is Chairman of the Corporation and 
a director of Waterman, President and a director of Industries, and 
Chairman of the Corporation and a director of Waterman P. R. 

3. Since I became President, I have acted as chief executive officer 
of Waterman, and have been responsible for the formulation, and have 
formulated, the operating policies of Waterman, and have been responsible 
for the management and operations during that period. 

4. It was I who first initiated the suggestion that Waterman should 
apply for an operating-differential subsidy. I discussed this possibility 
with M. P. McLean, and stated my belief that Waterman should make such 
application to the Maritime Subsidy Board. M. P. McLean agreed that 
such action should be taken. Thereafter, in 1957, an application for an 
operating-differential subsidy was filed with the Board on behalf of 
Waterman. 

5. In 1958, the headquarters of Service were moved from Mobile, 
Alabama, to Port Newark, New Jersey. M. P. McLean moved his office 
to that location, and those offices have remained there since. Prior to 
that date, M. P. McLean devoted approximately 90 percent of his time to 
the affairs of Industries and Service. Since that date, practically none of 
his time has been spent on the affairs of Waterman. He also moved his 
residence from Mobile to Short Hills, New Jersey in 1958. 
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6. Iam familiar with all of the details of the Waterman Plan for 
Termination of Affiliation with Domestic Operators ("Plan") which has 
been submitted to the Maritime Subsidy Board. Each of the representa- 
tions of fact stated in said Plan is true, and, to my knowledge, it is the 
intention of the management of Waterman and the management of Indus- 
tries that the procedures for carrying out such Plan, as set forth in the 
Plan, will be followed. : 

7. At the present time, Iam the owner of approximately 8 percent 
of the outstanding common stock of Industries. Prior to the execution of 
the Subsidy Contract, I will sell all of my stock in Industries to M. P. 
McLean for $7 a share. That price was arrived at after arms-length 
discussions between M. P. McLean and myself. I believe that the sales 
price represents a fair value for that stock primarily because Service, 

a wholly owned subsidiary of Industries, conducts a relatively new type 

of operation which in the past has incurred substantial developmental and 
experimental costs. I believe that such costs will be substantially reduced 
in the future. I also believe that the future prospects of Service for growth 
and profitable operations are excellent. The purchase and sale of this 
stock is unconditional. There are no additional agreements or under- 
standings of any kind whatever with anyone relating to the sale of my 
Industries stock to M. P. McLean. | 

8. Prior to the execution of the subsidy contract, a new board of 
directors of Waterman will be elected by Shields & Company voting the 
stock of Waterman being purchased by a group of underwriters organized 
by Shields & Company. The members of the new board were selected by 
me in consultation with Mr. Virgil Sherrill, of Shields & Company, and 
Wm. H. Armbrecht. None of us had any discussion or communication 
with M. P. McLean concerning the new board members and he had nothing 
whatever to do with their selection. The new board of directors will ap- 
point a new slate of officers. The names of the new directors and officers 
are correctly stated in the Plan. I will resign from my positions as an 
officer and director of Industries, Service and Waterman P. R. No one 


who will be an officer, executive, director or agent of the Waterman group 
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upon and after the execution of the Subsidy Contract will, when the subsidy 


contract is executed, or thereafter, be an officer, director, executive or 
agent of the Industries group or any domestic intercoastal or coastwise 
operator. Moreover, no officer, director, executive or agent of any of 
the Industries group will be an officer, director, executive or agent of 
the Waterman group. 

9. Prior to the execution of the Subsidy Contract, I will purchase 
not less than 380,000 shares of the Waterman stock to be publicly offered 
by Shields & Company. As shown in the Plan, a substantial number of 
shares of Waterman will be purchased by individuals who will be officers 
of Waterman after execution of the Subsidy Contract. From and after the 
execution of the Subsidy Contract neither I nor my wife nor my children 
will directly or indirectly own any stock of or have any pecuniary interest 
in Industries or in any of the Industries group. Furthermore, I have been 
informed by affidavits obtained from all of those who will be officers, 
directors, executives and agents of the Waterman group, upon and after 
the execution of the Subsidy Contract, and I believe, that none of such 
persons, nor their wives, or children, will, directly or indirectly, own 
any stock of or have any pecuniary interest in Industries or any of the 
Industries group. I likewise have been informed by affidavits obtained 
from all of those who will be officers, directors, executives and agents 
of the Industries group, upon and after the execution of the Subsidy Con- 
tract, and I believe, that none of such persons will, directly or indirectly, 
own any stock of or have any pecuniary interest in the Waterman group. 

10. Following execution of the subsidy contract, there will be no 
contractual relationship whatever between the Waterman group on the one 
hand, and the Industries group on the other, with the exception of the lease 
referred to in paragraph 2(f) of the Plan and the Agreement of Indemnity 
and For Payment of Tax Refund referred to in paragraph 3(d) of the Plan. 
Moreover, there will be no common occupancy of offices or facilities by 
the Waterman group, on the one hand, and the Industries group on the other. 

11. Upon execution of the Subsidy Contract, neither I nor my wife 
nor my children, will directly or indirectly own, operate or charter any 
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vessel or vessels engaged in the domestic intercoastal or coastwise ser- 
vice, nor will we, or any of us, own any pecuniary interest whatsoever, 
directly or indirectly, in any person or concern that owns, operates or 
charters any vessel or vessels in the domestic coastwise or intercoastal 
service. Furthermore, I have been informed by affidavits obtained from 
all of those who will be officers, directors, executives and agents of the 
Waterman group, and I believe, that none of them, nor their wives or 
children, will, directly or indirectly, own, operate, or charter any vessel 
or vessels engaged in the domestic intercoastal or coastwise service and 
that none of them, nor their wives or children, will own any pecuniary 
interest, directly or indirectly, in any person or concern that owns, oper- 
ates or charters any vessel or vessels in the domestic coastwise or inter- 
coastal service. | 

12. I will be chief executive officer of Waterman in active charge 
and control of its operations, policies and management, responsible to 
its board of directors. M. P. McLean will not participate in any way what- 
ever, either directly or indirectly, in the business, affairs, operations, 
policies or management of Waterman or the Waterman group. Neither I 
nor any officer, director, executive, or agent of the Waterman group will 
be an agent or nominee of M. P. McLean. 

13. Other than the agreements referred to in the Plan, there are 
no agreements or understandings, oral or written, between M. P. McLean 
and me which relate in any way, directly or indirectly, to the business, 
affairs, operations or management of the Waterman group after the Sub- 
sidy Contract has been executed, or which relate to the business, affairs, 
operations or management of the Industries group. The business and 
affairs of Waterman, its subsidiaries, associates and affiliates will be 
operated and conducted entirely and completely independent of the oper- 
ations of Industries, its subsidiaries, associates and affiliates, and of M. 
P. McLean. | 


14. There will be no diversion, directly or indirectly, of any moneys, 


properties or other things of value used in the foreign trade operations 
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of the Waterman group, for which subsidy is paid by the United States, 
into Industries, Service, or any of the Industries group, or into any coast- 
wise or intercoastal operation. 
/s/ JAMES K. McLEAN 
STATE OF ALABAMA) ans 
COUNTY OF MOBILE) 
Subscribed and sworn to before me this 7th day of February, 1962. 


/s/ Helen Peterson 
[Seal] Notary Public, Mobile County, 
Alabama 


AFFIDAVIT OF E. A. HIRS 


This day personally appeared before me, the undersigned Notary 
Public, E. A. HIRS, who is known to me and known by me to be the Exec- 
utive Vice President of WATERMAN STEAMSHIP CORPORATION, and 
who being by me first duly sworn, did depose and say: 

1. Iam Executive Vice President, Treasurer and Assistant Secre- 
tary and a director of Waterman Steamship Corporation ("Waterman"). 
Ialso am a Vice President, Treasurer, and Assistant Secretary and 
director of McLean Industries, Inc. ("Industries"), Vice President, 
Treasurer and Assistant Secretary and a director of Sea-Land Service, 
Inc. ("Service"), and a Vice President and director of Waterman Steam- 
ship Corporation of Puerto Rico ("Waterman P. R. ''). Industries, Service, 
Waterman P. R. and those that will be subsidiaries, associates or affili- 
ates of any thereof upon and after the execution by Waterman and the 
Maritime Subsidy Board ("Board") of the operating-differential subsidy 
contract ("Subsidy Contract") are hereinafter collectively called the 
Industries group. Waterman and those that will be subsidiaries, associ- 
ates or affiliates of Waterman upon and after the execution by Waterman 
and the Board of the Subsidy Contract are hereinafter collectively called 
the Waterman group. 

2. James K. McLean is, and has been since May of 1955, President 
of Waterman. He has at all times since May of 1955 acted as the chief 
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executive officer of the Waterman group, has formulated all of the operat- 
ing policies of that group and has been responsible for its management 
and operations. | 

3. Lam familiar with the application by Waterman for a Subsidy 
Contract. The suggestion that such an application be filed with the Board 
was, to my knowledge, made by James K. McLean, President of Waterman. 
It was his belief that the obtaining of an operating-differential subsidy 
would be in the best interest of Waterman. I agreed with this view. The 
application was filed in 1957. | 

4. Lam also familiar with the provisions of the Plan for Termin- 
ation of Affiliation with Domestic Operators ("Plan") which has been sub- 
mitted by Waterman to the Board. The facts stated in that Plan are true, 
and, to my knowledge, the management of Waterman and the management 
of Industries intend completely to carry out the provisions of such Plan. 

5. Before the Subsidy Contract is executed, my wife and I will sell 
to M. P. McLean, for the price of $7 a share cash, all of the shares of 
common stock of Industries which we may then own. James K. McLean 
will likewise sell all of his stock in Industries to M. P. McLean for the 
same price per share. The price was agreed upon by me after discussions 
with both James K. McLean and M. P. McLean. Although Industries stock 
is presently quoted below $7 on the open market, it is my belief, on the 
basis of my knowledge of the affairs of Service, that the Industries stock 
is worth $7 a share. Service is engaged ina relatively new type of trans- 
portation operation. It operates so-called container ships in the domestic 
coastwise and Puerto Rican trade. The developmental phase of this ser- 
vice is about over, and I fully expect Service to substantially increase its 
business and profits in the future. 

6. Before the Subsidy Contract is executed my wife and will pur- 
chase, at the public offering price, from Shields & Company, not less than 
25,800 shares of Waterman stock. As shown in the Plan, other Waterman 
officers and directors and members of their families, and others connect- 


ed with Waterman, will likewise purchase a substantial amount of such 
| 
stock. 
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7. Before the Subsidy Contract is executed, I will resign from all 
of my positions as officer and director of Industries and the companies 


comprising the Industries group. Neither I nor my wife or children will, 


directly or indirectly, have any pecuniary interest in or own any stock 
of Industries or the Industries group upon or after the execution of the 
Subsidy Contract. 

8. No one who will be an officer, director, executive or agent of 
Waterman or the Waterman group, upon and after the execution of the 
Subsidy Contract, will be an officer, director, executive or agent of any of 
the Industries group, upon and after the execution of the Subsidy Contract, 
nor will anyone who will be an officer, director, executive or agent of the 
Industries group, upon and after the execution of the Subsidy Contract, be 
an officer, director, executive or agent of the Waterman group. 

9. Upon the execution of the Subsidy Contract, neither I nor my 
wife, nor my children, will, directly or indirectly, own, operate or charter 
any vessel or vessels engaged in domestic intercoastal or coastwise ser- 
vice and none of us will own any pecuniary interest, directly or indirectly, 
in any person or concern that owns, charters, or operates any vessel or 
vessels in the domestic intercoastal or coastwise service. Furthermore, 
I have been informed by affidavits obtained from all of those who will be 
officers, directors, executives and agents of the Waterman group, upon 
and after the execution of the Subsidy Contract, and I believe, that none 
of them, nor their wives, or children, will, directly or indirectly, own, 
operate, or charter any vessel or vessels engaged in the domestic inter- 
coastal or coastwise service, and that none of them, nor their wives or 
children, will own any pecuniary interest, directly or: indirectly, in any 
person or concern that owns, operates or charters any vessel or vessels 
in the domestic coastwise or intercoastal service. 

10. There are no agreements or understandings, oral or written, 
express or implied, between M. P. McLean and me which relate in any 
way, directly or indirectly, to the business, affairs, operations, or manage- 
ment of the Waterman group after the Subsidy Contract has been executed, 
or which relate to the business, affairs, operations, or management of the 
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Industries group. The business and affairs of Waterman, its subsidiaries, 
associates and affiliates will be operated and conducted entirely and com- 
pletely independent of the operations of Industries, its subsidiaries, asso- 
ciates and affiliates, and of M. P. McLean. 

11. There will be no diversion, directly or indirectly, of any moneys, 
properties, or other things of value used in the foreign trade operations 
of the Waterman graup, for which subsidy is paid by the United; States, to 
Industries, Service or any of the Industries group, or to any conse or 
intercoastal operations. 

12. When the Subsidy Contract is executed, and thereafter, I will 
not be an agent or nominee of M. P. McLean or the Industries group or 
of any officer, director, executive or agent of the Industries group, and 
in all matters pertaining to the business and affairs of the Waterman 
group, I shall act completely independent of and shall in no way be in- 
fluenced by M. P. McLean or any other officer, director, executive or 
agent of the Industries group. 


/s/ E. A. HIRS 
STATE OF ALABAMA) 
COUNTY OF MOBILE) 
Subscribed and sworn to before me this 7th day of February, 1962. 


/s/ Caroline Marriott | 
[Seal] Notary Public, Mobile County 
My commission Byee Feb. 1, 1965 


AFFIDAVIT OF CRAWFORD F. BALCH 


This day there personally appeared before me, the undersigned 
Notary Public, CRAWFORD F. BALCH, who is known to me and known to 
me to be a Vice President of WATERMAN STEAMSHIP CORPORATION, 
and who being by me first duly sworn, did depose and say: | 


1. Iam Vice President anda director of Waterman Steamship 
Corporation ("Waterman"), in charge of traffic and sales, and also ama 
Vice President and a director of Waterman Steamship Corporation of 
Puerto Rico ("Waterman P. R."). Iam not an officer or a director of 
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and do not hold any position with McLean Industries, Inc. ("Industries") 
or Sea-Land Service, Inc. ("Service") or any subsidiary, affiliate or 
associate thereof, other than Waterman and Waterman P. R. 

Industries, Service, Waterman P. R. and those that will be sub- 
sidiaries, associates or affiliates of any thereof upon and after the exe- 
cution by Waterman and the Maritime Subsidy Board ("Board") of the 
operating-differential subsidy contract ("Subsidy Contract") are herein- 
after collectively called the Industries group. Waterman and those that 
will be subsidiaries, associates or affiliates of Waterman upon and after 
the execution by Waterman and the Board of the Subsidy Contract are 
hereinafter collectively called the Waterman group. 

2. James K. McLean is President of Waterman and since his 
election to that position in May of 1955, he has acted as chief executive 
officer of Waterman, has formulated its operating policies, and has manag- 
ed its business. 

3. lam familiar with the application filed by Waterman for a 
Subsidy Contract and am informed and believe that James K. McLean 
initially suggested that Waterman attempt to obtain an operating-differ- 
ential subsidy in the belief that Waterman would be strengthened finan- 
cially thereby. 

4. Lalso am familiar with Waterman's Plan of Termination of 
Affiliation with Domestic Operators ("Plan") which has been filed with 
the Board. While I have not actively participated throughout in the form- 
ulation of the Plan, I can say that the statements of fact contained therein 
are true and that the management of Waterman intends to take the action 
outlined in the Plan. 


5. Before the Subsidy Contract ig executed, I will resign as an 


officer and director of Waterman P. R. and thereafter will not be an 
officer, director, executive or agent of the Industries group and will have 
no connection with that group. My wife, my children and I will, before 
the Subsidy Contract is signed, make a bona fide sale or sales of all of 
our stock in Industries and thereafter we will not, directly or indirectly, 
own any stock of or have any pecuniary interest in Industries or the In- 
dustries group. 
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6. No one who will be an officer, director, executive, or agent of 
the Waterman group, upon and after the execution of the Subsidy Contract, 
will, upon and after the execution of the Subsidy Contract, be an officer, 
director, executive, or agent of the Industries group. | 

7. Upon the signing of the Subsidy Contract, neither I nor my wife 
nor my children, will directly or indirectly, own, operate or charter any 
vessel or vessels engaged in the domestic intercoastal or coastwise ser- 
vice, nor will we, or any of us, own any pecuniary interest whatsoever, 
directly or indirectly, in any person or concern that owns, operates or 
charters any vessel or vessels in the domestic coastwise or intercoastal 
service. Furthermore, I have been informed by the affidavits obtained 
from all of those who will be officers, directors, executives and agents of 
the Waterman group, upon and after the execution of the Subsidy Contract, 
and I believe, that none of them, nor their wives or children, will then, 
directly of indirectly, own, operate or charter any vessel or vessels 
engaged in the domestic intercoastal or coastwise service, and that none 
of them, nor their wives or children, will then own any pecuniary interest, 
directly or indirectly, in any person or concern that owns, operates or 


charters any vessel or vessels in the domestic coastwise or intercoastal 


service. 

8. Prior to the signing of the Subsidy Contract, I will purchase not 
less than 50,000 shares of Waterman stock at the public offering price. 
The Waterman stock is to be sold to the public by Shields & Company. 

9. There are no agreements or understandings, oral or written, 
between M. P. McLean and me which relate in any way, directly or in- 
directly, to the business, affairs, operations, or management of the Water- 
man group after the Subsidy Contract has been executed, or which relate 
to the business, affairs, operations or management of the Industries group. 
I will not at the time of the execution of the Subsidy Contract, or at any 
time thereafter, be an agent or the nominee of M. P. McLean or the 
Industries group, or any officer, director, executive or agent of the In- 
dustries group. In all matters pertaining to the business and affairs of 
the Waterman group, I shall act completely independent of and shall in 
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no way be influenced by M. P. McLean or any other officer, director, 
executive or agent of the Industries group. 
/s/ CRAWFORD F. BALCH 
STATE OF ALABAMA) a 
COUNTY OF MOBILE) 
Subscribed and sworn to before me this 7th day of February, 1962. 


/s/ Helen Peterson 
[Seal] Notary Public, Mobile County, 
Alabama 


AFFIDAVIT OF WM. H. ARMBRECHT 


This day there personally appeared before me, the undersigned 
Notary Public, WM. H. ARMBECHT, who is known to me and known by 
me to be the senior partner of the firm of Armbrecht, Jackson, McConnell 
& DeMouy, and who being by me first duly sworn, did depose and say: 

1. Iam senior partner of the law firm of Armbrecht, Jackson, 
McConnell & DeMouy, of Mobile, Alabama. That firm is general counsel 
for McLean Industries, Inc. ("Industries") and its subsidiaries, including 
Waterman Steamship Corporation ("Waterman"), Sea-Land Service, Inc. 
("Service") and Waterman Steamship Corporation of Puerto Rico (""Water- 
man P. R."). Industries, Service, Waterman P. R. and those that will be 
subsidiaries, associates or affiliates of any thereof upon and after the 
execution by Waterman and the Maritime Subsidy Board ("Board") of the 
operating-differential subsidy contract ("Subsidy Contract") are herein- 
after collectively called the Industries group. Waterman and those that 
will be subsidiaries, associates or affiliates of Waterman upon and after 
the execution by Waterman and the Board of the Subsidy Contract are 
hereinafter collectively called the Waterman grap. 

2. Iam not an officer or director of any company in the Industries 
group or the Waterman group, but one of my partners, T. K. Jackson, Jr., 
is a director of Waterman, and one of my partners, John W. McConnell, 
Jr., is a director of Industries and of Waterman, and is an Assistant 
Secretary of Industries and of most of its subsidiaries, including Waterman 
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and Service. Following the election by Shields & Company of the new 
board of directors of Waterman, I will be elected Chairman of that Board. 

3. James K. McLean was elected President of Waterman in May 
of 1955, and since that time, he has acted as chief executive officer of the 
Waterman group and has formulated all of the operating policies of that 
group and has been responsible for its management and operations. 

4. Lam familiar with the application by Waterman for a Subsidy 
Contract. Mr. J. K. McLean initially suggested that such an application 
be filed with the Board in the belief that an operating-differential subsidy 
would be beneficial to Waterman. The application was filed in 1957. 

5. Lalso am familiar with all of the provisions of Waterman's 
Plan for Termination of Affiliation with Domestic Operators ("Plan") as 
submitted to the Board. The facts stated in the Plan are true, and, to my 
knowledge, the management of Waterman and the management of Industries 
intend to carry into effect the provisions of such Plan. 

6. Before the Subsidy Contract is executed, Mr. Jackson will resign 
as a director of Waterman, and Mr. McConnell will resign as a director 
of Waterman and of Industries and as an officer of all of the companies 
in the Industries group. The firm of Armbrecht, Jackson, McConnell & 
DeMouy will, at the same time, resign as general counsel of all of the 
companies in the Industries group. 

7. Before the Subsidy Contract is signed, I shall purchase, at the 
public offering price, from Shields & Company, a substantial amount of 
the Waterman stock. The amount to be so purchased by me is presently 
estimated at about 20,000 shares. As shown in the Plan, other Waterman 


officers and directors and members of their families and others connect- 


ed with Waterman, will likewise purchase substantial amounts of such 
stock. 7 
8. My wife, my children and I will, before the Subsidy Contract is 


signed, make a bona fide sale or sales of all of our Industries stock to 
persons with whom we are in no way associated or affiliated, and there- 
after neither my wife nor my children nor I will, directly or indirectly, 
own any stock of or have any pecuniary interest in Industries or the 


Industries group. 
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9. When the Subsidy Contract is executed and thereafter, I will not 
be an agent or nominee of M. P. McLean or the Industries group or of 
any officer, director, executive or agent of the Industries group. I will 
in all matters pertaining to the business and affairs of the Waterman 
group act completely independent of-and will in no way be influenced by 
M. P. McLean or any officer, director, executive or agent of the Industries 
group. 

10. Prior to the execution of the Subsidy Contract, a new board of 
directors of Waterman will be elected by Shields & Company voting the 
stock of Waterman to be purchased by it and other underwriters from 


Industries. The members of the new board were selected by Mr. J. K. 


McLean, in consultation with Mr. Virgil Shirrill, of Shields & Company, 
and the affiant. None of us had any discussion or communication with M. 
P. McLean concerning the new board members, and he had nothing what- 
ever to do with their selection. 

11. No one who will be an officer, executive, director or agent of 
the Waterman group, upon and after the execution of the Subsidy Contract, 
will, when the Subsidy Contract is executed, or thereafter, be an officer, 
director, executive or agent of the Industries group or any domestic 
intercoastal or coastwise operator. Moreover, no one who will be an 
officer, director, executive or agent of any of the Industries group, upon 
and after the execution of the Subsidy Contract, will be an officer, direc- 
tor, executive or agent of the Waterman group, upon and after the execut- 
ion of the Subsidy Contract. 

12. Upon and after the execution of the Subsidy Contract, there will 
be no contractual relationship whatever between the Waterman group on 
the one hand, and the Industries group on the other, with the exception of 
the lease referred to in paragraph 2(f) of the Plan and Agreement of In- 
demnity and For Payment of Tax Refund referred to in paragraph 3(d) of 
the Plan. Moreover, there will be no common occupancy of offices or 
facilities by the Waterman group on the one hand, and the Industries 
group on the other. 
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13. There will be no diversion, directly or indirectly, of any 


moneys, properties or other things of value used in the foreign trade 
operations of the Waterman group, for which subsidy is paid by: the United 
States, into Industries, Service, or any of the Industries group, or into 
any coastwise or intercoastal operations. 

14. Upon execution of the Subsidy Contract, neither my wife nor 
my children nor I, will, directly or indirectly, own, operate or charter 
any vessel or vessels engaged in the domestic intercoastal or coastwise 
service, nor will we, or any of us, own any pecuniary interest whatsoever, 
directly or indirectly, in any person or concern that owns, operates or 
charters any vessel or vessels in the domestic coastwise or intercoastal 
trade. 

15. There are no agreements or understandings, oral or written, 
between M. P. McLean and me which relate in anyway, directly or in- 
directly, to the business, affairs, operations or management of ‘the Water- 
man group after the Subsidy Contract has been signed, or which relate to 
the business, affairs, operations or management of the Industries group. 
The management, operations and business and affairs of Waterman, its 
subsidiaries, associates and affiliates will be conducted and operated 
entirely and completely independent of the management, operations, busi- 
ness and affairs of Industries, its subsidiaries, associates and affiliates, 
and of M. P. McLean. 

/s/ WM, H. ARMBRECHT 
STATE OF ALABAMA) | 
COUNTY OF MOBILE) ~ 
Subscribed and sworn to before me this 7th day of February, 1962. 


/s/ Eleanor McCrory 
Notary Public, Mobile, County 
[Seal] Alabama 
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AFFIDAVIT OF OFFICER, DIRECTOR, EXECUTIVE 
OR INDIVIDUAL AGENT OF THE INDUSTRIES GROUP 


CLARA L. McLEAN, who is known to me did this day personally 
appear before me, the undersigned authority, and upon being by me first 
duly sworn, did depose and say: 

1. Iam Secretary, Assistant Treasurer & Director of McLean In- 
dustries, Inc. (Industries), Sea-Land Service, Inc. (Service), Waterman 
Steamship Corporation of Puerto Rico (Waterman P. R.) and those that 
will be subsidiaries, associates or affiliates of any thereof, upon and after 
the execution by Waterman Steamship Corporation (Waterman) and the 
Maritime Subsidy Board (Board) of the operating-differential subsidy con- 
tract (Subsidy Contract) are hereinafter collectively called the Industries 
group. Waterman and those that will be subsidiaries, associates or af- 
filiates of Waterman, upon and after the execution by Waterman and the 
Board of the Subsidy Contract, are hereinafter collectively called the 
Waterman group. 

2. Upon and after the execution of the Subsidy Contract, I will not 
be an officer, director, executive or agent of the Waterman group and 
will have no connection therewith, and neither my wife nor my children 
nor I will, directly or indirectly, own any stock of or have any pecuniary 
interest in any of the Waterman group. 

3. There are not and will not be any agreements or understandings, 
oral or written, express or implied, between me and any officer, director, 
executive or agent of the Waterman group which relate in any way, dir- 
ectly or indirectly, to the business, affairs, operations or management 
of the Waterman group after the Subsidy Contract has been signed, or 
which relate in any way to the business, affairs, operations or manage- 
ment of the Industries group. I will not have interest in the Waterman 
group, will not attempt in any way to exert any influence over the Water- 
man group or over any of its officers, directors, executives, agents or 
employees with respect to its business or affairs, and will not partici- 


pate in any way, either directly or indirectly, in the business, affairs 
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or the management of the Waterman group. No officer, director, execu- 
tive or agent of the Waterman group will be my agent or nominee. 
/s/ CLARA L. MCLEAN © 
Subscribed and sworn to before me this 18th day of January, 1962. 


/s/ Mildred Generazio-Pedalino 
Notary Public of New Jersey 
[ Seal] Comm. Expires Sept. 24, 1963 
Essex County, New Jersey 


February 27, 1962. 
Regular Meeting 


TRUE COPY 
Proceedings of the Maritime Subsidy Board. 
Present : Chairman Alexander, Member Singman and Member Nichols. 
Also Present: G. L. Andrews, Deputy General Counsel; E. Aptaker, 
Acting Chief, Office of Government Aid (entered the meeting at 
10:50 a.m. and withdrew at 11:00 a.m.); S. Hotsko, Special Assistant, 
Government Aid, (entered the meeting at 10:05 a.m. and withdrew 
at 10:25 am) and James S. Dawson, Jr., Secretary. ! 
The Board convened at 9:10 am and adjourned at 11:02 a.m. 


Waterman Steamship Corporation -- Application for Operating-Differential 
Subsidy -- Merchant Marine Act, 1936, as amended -- Section 805(a). 


The Board considered the matter in regard to the Waterman Steam- 
ship Corporations' Plan of Rearrangement as to determine that there 
will be no relationships and/or affiliations within the meaning of Section 
805(a) between Waterman and any person, firm or corporation which 
directly or indirectly own, operates or charters any vessels in the domes- 
tic intercoastal or coastwise service; and that there is, therefore, no 
necessity for Waterman to secure Section 805(a) written permission in 

| 
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the event the Board determined to award Waterman an operating-differ- 
ential subsidy, transmitted by the General Counsel under date of February 
16, 1962. 

Upon the "yea" vote of Chairman Alexander, Member Singman and 
Member Nichols, the Maritime Subsidy Board: 

1. Found and determined that there were no common officers, 
directors, stockholders, employees or agents, or other arrangements 
which would create any relationship within the meaning of the Merchant 
Marine Act, 1936, as amended, between Waterman Steamship Corporation 
and any person, firm or corporation which own, operates, or caarters, 
directly or indirectly, any vessels engaged in domestic coastwise or inter- 
coastal service if Waterman carries out in all respects material to the 
question of Section 805(a2) the proposed Plan of Rearrangement dated June 
8, 1961, as supplemented January 11, 1962 and February 9, 1962. 

2. Directed that the Office of Government Aid be advised of the fore- 
going action so that said Office may take into consideration this aspect 
of the Waterman subsidy application as a part of the review and consider- 
ation of said application by that Office. 

3. Determined that the foregoing recommendations 1 and 2 relate 
solely to the question of whether Waterman would require written per- 
mission under Section 805(a) of the Act in the event the Board, in its sole 
discretion, approved the award of an operating-differential subsidy to 
Waterman, and are not determinative of any other matter related to the 
award of such an operating-differential subsidy. 

Memorandum dated February 16, 1962, from the General Counsel, 
relative to this matter is in the files of the Secretary. 


/s/ James S. Dawson, Jr. 
Secretary 


A true record. 
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MEMORANDUM (Exhibit F, continued) 
February 16, 1962 
To: Maritime Subsidy Board 
From: General Counsel | 
Subject: | WATERMAN STEAMSHIP CORPORATION __ Application for 
Operating-Differential Subsidy Under Merchant Marine Act, 
1936, as Amended -- Section 805(a) Relationships and/or 
Affiliations. | 
Purpose: 
The purpose of this memorandum is to recommend that the Maritime 
Subsidy Board find and determine that in the event a certain Plan of 
Rearrangement* submitted by Waterman Steamship Corporation ("Waterman") 
more fully discussed below, is carried out there will be no relationships 
and/or affiliations within the meaning of Section 805(a)* between Waterman 
and any person, firm or corporation which directly or indirectly owns, 
operates or charters any vessel in the domestic intercoastal or coastwise 
service; and that there is, therefore, no necessity for Waterman to secure 
Section 805(a) written permission in the event the Board determines to 
award Waterman an operating-differential subsidy. It is not the purpose 
of this memorandum to deal with any aspect of the Waterman application 
relating to any other section of the Act, in particular Section 601, or any 


regulations or orders, which matters will be presented for appropriate 


Board action at a later date. 

Discussion: 

On January 30, 1957, Waterman filed an application for an operating- 
differential subsidy under the Act, which application is in the files. 
Thereafter Notices of Application and Hearings on issues under Sections 


* 
* All section references are to the Merchant Marine Act, 1936, as 
sITleraCbee 46 U.S.C.A. 1101, et seq. ("Act") 


*see "Plan of Rearrangement" submitted June 29, 1961, as amended 
and revised by submissions on January 11, 1962, and February 9, 1962, 
copies attached. 
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605(c) and 805(a) of the Act were published in the Federal Register. 
As discussed hereinafter, the corporate structure of Waterman, and the 
2 activities of it and companies to which it was related, required that prior 
to any subsidy award Waterman must obtain written permission under 
Section 805(a) of the Act L if such relationships and/or activities were 
to be continued. Hearings were held before an Examiner of the Federal 
Maritime Board, whose functions are now carried out by the Maritime 
Subsidy Board, 2/ on the Section 605(c) issues and certain of the Section 
805(a) issues between October 28, 1958 and April 9, 1959, and on June 15, 
1960. As to the Section 605(c) issues the Board rendered its decision on 
April 11, 1960 (5 FMB 771), and as to certain of the Section 805(a) issues 
rendered its decisions August 19, 1960 (6 FMB 109) and September 12, 
1960 (6 FMB 115). On one remaining aspect of the Section 805(a) question, 
i.e, service between Jacksonville, Florida, and Port Newark (New York), 
hearings have not yet been completed or the matter decided. To the de- 
gree here relevant, the foregoing decisions of the Board, contained in the 
published reports of the Board, are incorporated herein and made a part 
hereof. 


At the time of the Waterman application, and to date with little variation, 
the corporate structure of Waterman, its parent, McLean Industries 
("McLean") and other related companies were as follows: 
A. Malcon P. McLean (50%), James K. McLean (8%), and Clara 
McLean (2%), own a total of 60% of the authorized and outstanding 
Class A and Class B voting common stock of Industries. The bal- 
ance of the common and all of the preferred (non-voting) are owned 


3 


in small percentages by some of the Industries officers and ex- 
 ecutives and the general public. 


1/ attachment "A". 


2/ Maritime Subsidy Board, successor to Federal Maritime Board 
under Reorganization Plan No. 7 of 1961 and Department of Commerce 
Order No. 117 (Revised) effective August 12, 1961. 
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B. Industries owns all (100%) of the authorized and outstanding 
stock of: 
1. Waterman -- the applicant for operating subsidy; and 


2. Sea Land - a company engaged solely in the domestic 
coastwise and intercoastal service. 


C. Waterman owns all (100%) of the authorized and outstanding 
stock of Waterman of Puerto Rico ("W of P. R.") -- a company 
engaged in domestic coastwise or intercoastal service. | 

D. Sea Land owns all (100%) of the authorized and outstanding 
stock of Beauregard, Inc. ("Beauregard") -- a company owning a 
ship the mortage of which has been guaranteed under Title XI of 
the Act, and which has been chartered toSea Land. 

E. Coastal Ship Corporation ("Coastal") is a corporation with an 
authorization to issue 90,000 shares of stock, of which there are 
10,000 shares outstanding, held 67% by Eastman Dillon (6,667 shares), 
and 33% (3,333 shares) by White, Weld & Co. Coastal purchased 
five (5) ships, financing the acquisition by the issuance of a total 
of $23,087,500 of Series "A" and Series "B" Notes, and Coastal 
Debentures. These Notes and Debentures are held by paces not 
related to Industries, Waterman, or Sea Land. 


The five Coastal ships have been chartered to Waterman, which in 
turn chartered them to Sea Land for an amount equal to the charter 
hire due from Waterman to Coastal, plus 5%. Industries has guaran- 
teed that Waterman and Sea Land will pay the charter hire and meet 
all obligations in connection therewith, including the bayent of 
Coastal Notes and Debentures. : 
In late 1960 Waterman representatives advised the Board and the Maritime 
Administration that there would be a complete separation of Waterman 
from all of the domestic activities of the realted companies heretofore 
listed. In furtherance of this a certain Plan for a Voting Stock Trust 
Agreement was submitted December 1, 1960, for review. By Legal Opin- 
ion dated December 15, 1960, this plan was determined to be unsatis- 


4 factory for the purpose for which designed. Thereafter, on May 15, 1961, 
| 
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Waterman submitted a new and different plan, designated as "The Plan 

of Rearrangement" ("Plan"), whereby there would be a termination of 

all Waterman relationships to companies engaged in the domestic coast- 
wise or intercoastal service. After advice from the staff of the Maritime 
Administration as to certain deficiencies, the Plan was supplemented 

and modified and re-submitted on June 8, 1961. This Plan was reviewed 
by the staff and on the basis thereof a recommendation was sent to the 
Board by the Chief, Office of Government Aid (Legal clearance by the 


Acting General Counsel) - This recommendation was approved and pur- 


suant thereto a letter dated August 24, 1961, was transmitted to Waterman 
advising that if the Plan were carried out in all respects as outlined in 
said Plan there would be no relationships within the meaning of Section 
805(a). 


On January 11, 1962, Waterman submitted a detailed description of the 
steps that had been, and would be, taken in carrying out the Plan, with 
supporting exhibits. On February 9, 1962, Waterman submitted executed 
affidavits 4 of its officers, directors, employees and agents. Attached 
hereto, and made a part hereof, are copies of (a) the Plan, (b) the January 
11, 1962 supplement, and (c) the February 9, 1962 submission of affidavits. 


Under the terms of the Plan as originally submitted and thereafter imple- 
mented, the following steps will take place or have taken place (to the de- 
gree that certain steps are not pertinent to the question of termination 
of relationships they are not set forth herein although a part of the 
Plan): 
A. Filed with the S.E.C. on August 29, 1961 a Form S-1 Registra- 
tion Statement (No. 2-18801) covering proposed offering of Water- 
man stock to the general public; 
B. Waterman satisfies its debt to W. of P. R. by transfer to it of 


3/ Attachment ''B". 


4/ Attachment ''C". 
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Sea Land preferred stock; 
Waterman sells all W. of P.R. stock to Industries and receives 
therefor a demand note; 
Waterman, in a series of steps, declares and pays to Industries 
dividends consisting of 27 ships, and the balance of earned peuple 
(in cash or physical assets); 
All persons who will be related to Waterman as officers, directors, 
stockholders, agents, employees, attorneys, or consultants, and 
members of the families of each, resign from and terminate all 
connections with Industries, W. of P.R., Sea Land, Beauregard, 
and Coastal; | 
Waterman, and its assets, are released from all guarantees, char- 
ters, and obligations to Coastal and the holders of the Coastal 
Notes and Debentures; 
Industries sells to underwriters the entire 800,000 shares of Water- 
man common stock; | 
Waterman officers and directors resign and new directors are 
elected and Waterman amends its charter to authorize an increased 
number of shares; | 
New Waterman officers are elected -- none of whom has any con- 
tractual, financial, management, or advisory connection with Indus- 
tries, W. of P.R., Sea Land, Beauregard, or Coastal; : 
Underwriter sells publicly all Waterman stock -- a portion of which 
will be purchased by Waterman officers, directors, agents and em- 
ployees, none of whom has any contractual, financial, management, 
or advisory connections with Industries, W. of P.R., Sea Land, 
Beauregard, or Coastal. There is imposed an absolute prohibition 
against acquisition of any of this stock by any one, directly or in- 
directly, of the Industries group; 
Waterman purchases 25 ships, giving a second mortgage and note, 


and assuming a first mortgage in favor of the United States currently 


due and owing on said ships; 
All outstanding obligations of Waterman to Industries are settled 
and paid as outlined in the Plan. 
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Since the question of corporate relationships, which is the sole issue pre- 
sented herein, is a legal matter, this Office has reviewed all of the sub- 
missions, exhibits, and documents which would be a part of the proposed 
Plan of Rearrangement. On the basis thereof, it 1s our opinion that if the 
proposed Plan is carried out in all respects material to the question here- 
in considered, as contemplated, there will be no common officers, direc- 
tors, stockholders, employees or agents, or other arrangements, which 
would create any relationships between Waterman and any person, firm 

or corporation which owns, operates, or charters, directly or indirectly, 


any vessel engaged in the domestic coastwise or intercoastal service. 


Recommendation: 


On the basis of the foregoing discussion and conclusion set forth herein, 

it ig recommended that the Maritime Subsidy Board: 
A. Find and determine that there will be no common officers, di- 
rectors, stockholders, employees or agents, or other arrangements, 
which would create any relationship within the meaning of the 
Merchant Marine Act, 1936, as amended, between Waterman Steam- 
ship Corporation and any person, firm or corporation which owns, 
operates, or charters, directly or indirectly, any vessels engaged 
in domestic coastwise or intercoastal service if Waterman carries 
out in all respects material to the question of Section 805(a) the 
proposed Plan of Rearrangement dated June 8, 1961, as supplement- 
ed January 11, 1962; 
B. Direct that the Office of Government Aid be advised of the fore- 
going action so that said Office may take into consideration this 
aspect of the Waterman subsidy application as a part of the review 
and consideration of said application by that Office; 
C. Determine that the foregoing recommendations A and B relate 
solely to the question of whether Waterman would require written 
permission under Section 805(a) of the Act in the event the Board, 
in its sole discretion, approves the award of the operating-differ- 
ential subsidy to Waterman, and are not determinative of any other 
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matter related to the award of such an operating-differential 
subsidy. 3 
/s/ Lawrence Jones | 
(Approved by the Maritime Subsidy Board, Maritime Administration. 
Dated February 27, 1962.) | 


/s/ James S. Dawson, Jr. 
Secretary 


[Filed March 28, 1962] 


March 1, 1962 — 


Seatrain Lines, Inc. 

10 Broadway 

New York 4, New York 
| 


Gentlemen: 
Since your company is a party to a certain proceeding before the 

United States District Court for the District of Columbia, A. H. Bull v. 

Luther H. Hodges, et al., this is to advise you that on February 27, 1962, 

the Maritime Subsidy Board made the following findings and determinations: 

"Find and determine that there will be no common officers, 

directors, stockholders, employees or agents, or other arrangements, 
which would create any relationship within the meaning of the Mer- 
chant Marine Act, 1936, as amended, between Waterman Steamship 
Corporation and any person, firm or corporation which owns, oper- 
ates, or charters directly or indirectly, any vessels engaged in do- 
mestic coastwise or intercoastal service if Waterman carries out 
in all respects material to the question of Section 805(a) the pro- 
posed Plan of Rearrangement dated June 8, 1961, as supplemented 
January 11, 1962." : 


Very truly yours, 
/s/ JAMES S. DAWSON, IR. 
Secretary 


[Filed November 24, 1961 ] 


EXCERPTS FROM DEPOSITION 
OF JAMES K. McLEAN 


Washington, D. C. 
Tuesday, October 24, 1961. 


* * * * 
DIRECT EXAMINATION 
BY MR. SCHLEFER: 
* * * * * 

Q. How much stock in Waterman Steamship Corporation will you 
purchase at the closing? A. Approximately 390,000 shares. 

Q. And what will be the approximate purchase price? A. $7.75 
per share. 

Q. You say 390,000 shares? A. Yes. 

Q. Where will you obtain the funds to purchase that stock? A. My 
plan is to sell my stock in McLean Industries and use the proceeds of the 
sale for the purchase of this stock. 

Q. To whom will you sell your stock in McLean Industries? A. 
Malcolm McLean. 

Q. Who is Malcolm McLean? A. He is President of McLean In- 
dustries. 

Q. Is he your older brother? A. Yes. 

Q. What is the purchase price of the stock which you will purchase 
from your brother Malcolm? I meansell. Pardonme. A. I don't intend 
to purchase any from him. 

Q. I'msorry. I misspoke myself. A. Would you state the question 
again, please? 

Q. What is the price at which you intend to sell your stock to your 
brother Malcolm? A. $7.00 a share. 

Q. How much stock do you own in McLean Industries, Inc.? A. 
Roughly 630,000 shares. 629,000-something, to be exact. 


Q. Is there a written contract between you and Malcolm concerning 
this purchase and sale? A. No. 
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Q. Mr. Sherrill I believe testified that the approximate bid price 
of McLean Industries, Inc., is $3.50 or $4.00. Assuming that to be the 

fact, what is the consideration for the premium between the market 
price and the $7.00 per share which Malcolm -- | 

MR. McKAY: I object. There is no indication that: there is a "pre- 
mium." 

But you may answer the question. | 

MR. SCHLEFER: Well, I'll rephrase the question if you wish me to. 

BY MR. SCHLEFER: 

Q. What is the consideration for the difference between the bid 
price and the sale price at which you intend to sell or have agreed to sell 
your McLean Industries stock to Malcolm? A. There is no consideration. 

Q. There is no consideration? How was the price of $i. 00 per share 
arrived at? A. Through discussions. 

Q. What was the nature of those discussions? A. abs the 
nature of the discussions was in trying to arrive at what we considered 
a fair price for the stock. | 

Q. When did those discussions take place? A. I would pay primar- 
ily the latter part of 1960. 

Q. The latter part of 1960? A. Yes. As I recall it, discussions 
went on for a period of weeks, and I would say beginning in the latter part 

of 1960, possibly up through early 1961. | 

Q. Were the discussions between you and your brother Malcolm? 
A. Yes. : 

Q. Was anybody else present? A. Yes. On occasions Mr. Hirs 


and Mr. Armbrecht were both present, as I recall it. 
ak * * * * | 


Q. Is the execution of the subsidy contract a condition of the pur- 
chase of the note by the Merchants National Bank? A. Yes. : 

Q. What other conditions are there to the purchase of that note? 
A. I don't know that Ican name them all. There are quite a few. 


Q. Can you tell us those that you do recall? A. Well, one I recall 
is the deposit by McLean Industries of a million and a half dollars. 
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Q. This is a time deposit? Let me clarify my question. This is 
a deposit which McLean Industries cannot draw down on during the term 
of the note? A. Yes, I believe so. 

Q. Do you remember any other condition? A. Not specifically. 

Q. Do you remember whether there's a condition that affects the 

stock which you will hold in Waterman Steamship Corporation? A. 

I don't understand that question. 

Q. Is it that you didn't hear it or you don't -- A. I don't under- 
stand the question. 

Q. Is there a condition of the note purchase agreement whereby the 
Merchants National Bank of Mobile will agree to purchase a note of approx- 
imately nine million dollars from McLean Industries which relates to your 
stock ownership in Waterman Steamship Corporation? A. I must not 
dispose of my stock in Waterman until the note is paid. 

* * * * ak 

Q. Did you participate in any discussions with Maritime concern- 
ing the plan of rearrangement, the subsidy contract, or the public offer? 
A. I was at one meeting. 

Q. When was that meeting, approximately? A. I don't recall the 
date. 

Q. I didn't ask you for the date. I said “approximately.” A. I can't 
give an approximate time because there are many things that happened 
during the course of this thing which makes it almost impossible for me 
to recall from memory and give any approximate date with any accuracy. 

Q. Who participated in that meeting beside yourself? A. Mr. Hirs, 
Mr. Armbrecht, Mr. Kaler was present, and myself. 

Q. Who from Maritime was present? A. I can't be sure about all 


of them. I can remember some. Mr. Stakem, Mr. Nichols, Mr. Metz, Mr. 


Pimper, and I believe there were others whose names I don't recall. 

Q. Was Mr. Lisi present? A. I don't remember. 

Q. What was the nature of the discussion at that meeting? A. To 
the best of my recollection it was a general discussion of this plan of 


rearrangement. 
* 
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CROSS EXAMINATION 


BY MR. McKAY: 
* x * * * 

Q. Id like to refer back to your testimony regarding the purchase 
price of $7.00 a share which your brother Malcolm is to pay for your Mc- 
Lean Industries stock. And I believe you testified you believed it to be a 
fair price. Do I understand your testimony to be that you believe $7.00 a 
share is the fair value of that stock? A. I think it is a fair price, and I 
base that opinion on the fact that the type of service that Sea-Land is per- 
forming is a relatively new type of service and one which required consid- 
erable experimentation costs and considerable start-up costs in the early 
stages, and that as Sea-Land's service continues to be offered to the ship- 
ping public that its performance will improve over the years and many of 
its costs that were incurred during the early phases should be reduced, 


thereby reflecting a better performance for the service which would indi- 


cate a higher price than the stock is now selling for. 

Q. And it is your belief that it indicates a stock which is worth $7.00 
a share? Is that correct? A. I think that's the fair price for the stock. 

Q. Did you give this question of the price of the stock consideration 
before agreeing to the price? A. Yes. 

Q. Now, with respect to the $1,500,000 deposit in the Merchants 
National Bank of Mobile, are you familiar generally with the eee 
relating to that note or that deposit I mean? A. ‘Yes. 

Q. And do you know at what point the bank would be permitted under 
that agreement to draw down any part of the $1,500,000? 

MR. PERLMAN: You mean McLean Industries would be permitted? 

MR. McKAY: The bank. . 

THE WITNESS: Yes. | 

MR. SCHLEFER: Would you read the question? 

(Question read by reporter.) 

THE WITNESS: Yes. After the Waterman assets had al been ex- 
hausted. 

MR. SCHLEFER: By "draw down" you mean foreclose on rit? 
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I mean I was somewhat confused there. 
| MR. GRIBBON: Take over. Appropriate. 

MR. McKAY: I mean at what point the bank would be permitted to 

take over all or any part of that $1,500,000 deposit. 
BY MR. McKAY: ~ 

Q. Would you state the answer to the question? A. Yes. Only after 
all of Waterman's assets had been exhausted would they be able to take 
down any or all of the $1,500,000. 

Q. Do I understand then the bank would first go after Waterman 
assets and exhaust all of those assets if there were default on the note? 
A. Right. 

Q. Before it would draw down any part of the $1,500,000? A. That’ 
right. 

Q. And do you know whether or not there is any agreement as to 
whether McLean Industries at any time would have any recourse against 
Waterman if all or any part of the $1,500, 000 deposit were drawn down by 
the bank? A. Yes, there is an agreement that McLean Industries would 
not have recourse to -- 

MR. SCHLEFER: Would not have what? 

THE WITNESS: Would not have recourse. | 

BY MR. McKAY: 

Q. Against Waterman? A. Against Waterman. 

* * * * * 

Q. Is it true or not true that Industries has numerous stockholders ? 
A. That's true. 


Q. Now, will you state, sir, what was the intent, to your knowledge, 


in formulating this plan as to the relationship which would exist between 
Waterman on the one hand and McLean Industries and Sea-Land on the 
other hand after the consummation of the plan? A. Well, the pur- 
pose of the plan was to discontinue any relationship between the companies, 
and a Complete divestiture by McLean Industries of Waterman is designed 
in the plan. 
Q. Do you have an opinion as to the fair market value of the 25 
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vessels which will be purchased if the plan is consummated? A. I do. 
MR. SCHLEFER: I object. The witness is not shown to be quali- 
fied to answer that question. | 
MR. McKAY: I'm asking whether he has an opinion. 
MR. SCHLEFER: Well, it's an opinion and has to be of an expert. 
There is no evidence that this witness is an expert. | 
BY MR. McKAY: 
Q. Will you answer the question, please? A. Ihave an opinion, 


and it's based on experience in the steamship business as well as a gen- 
eral knowledge of the market in connection with the value of C-2 vessels 
plus the most recent sale and purchase of C-2 vessels. 

Q. What are those sales and purchases you refer to? A. Well, I 
have in mind the purchase by Sea-Land Service of three C-2 vessels at 
$775,000 each, upon which better than $50,000 was spent immediately on 
the vessel to put it in service. ! 

Q. When was that purchase and sale, if you remember? lA, Well, 
that's within the last 60 days. As well as a sale that Waterman Steamship 
Corporation made of a C-2 vessel for a price in excess of $900,000. 

Q. Do you remember when that was? A. That was not recently 
but it was as late as 1959. And I also base my opinion on the studies and 
reports submitted to us by what we considered experts in the field, Cover- 
dale and Colpitts, on the value of C-2's. | 

Q. I believe reference was made during your examination by Mr. 
Schlefer to a valuation of $18,090,000 made by Maritime, and you stated 
it was so valued for the purpose of capital necessarily employed in the 
business. Is that correct? A. Yes. 

Q. Now, do you know when that valuation was made, approximately ? 
A, I would have to make a calculated guess on it. I think it was probably 
in the latter part of May of this year. : 

Q. Well, since that valuation was made, have any funds been expend- 
ed on those particular ships? And if so, how much? A. Yes, there has 

been considerable money spent on the ships, and it approximates a 
million and a half dollars. i 

| 
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Q. Mr. Gribbon tells me that you did not state in your opinion what 
the fair market value of these ships it. A. L realized that afterwards, 
and I intended to say that I consider $800, 000 as a fair price for C-2 
vessels on today's market. 

Q. And it also may be -- 

MR. SCHLEFER: I object to that on the ground heretofore stated, 
just for the record. 

BY MR. McKAY: 
Q. It also may be unclear as to whether the three vessels, the sale 


and purchase of which you referred to as having taken place within the 
last 60 days -- whether the $50,000-odd was spent per vessel or for all 
three of the vessels. A. No, for each vessel. 

MR. SCHLEFER: Excuse me. Did you testify on three vessels or 


two? 
MR. McKAY: Three I believe. 
THE WITNESS: Three. 
BY MR. McKAY: 

Q. Now, in formulating this plan, Mr. McLean -- and I refer you 
to particularly the provision relating to the transfer and repurchase of 
the ships -- was this fair market value of $800,000 per ship taken into 

consideration by those who were responsible for formulating the 
plan? A. Yes, it was taken into consideration. The Directors of McLean 
Indutries in protection of its stockholders were obligated to get what they 
considered a fair price for the vessels. It was felt that $800,000 was a 
fair price. 

In order to get that price for the vessels, they had to be assessed 
on the basis of $800,000 rather than at their -- what the book value might 
have shown. 

Q. Suppose instead of Waterman paying $800,000 for the vessels 
it simply had given $800,000 in cash to Industries. What, if any, effect 
would that have had? A. Well, it simply would have meant that the stock 
would have had to have been sold for a higher price per share or more 
shares issued to compensate for the $800,000 value. 
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Q. Did your company consider that feasible? A. No, we did not 


consider it feasible. 
* * * * * 

Q. Where are the principal offices of Sea-Land at the present time? 
A. They're in Port Newark, New Jersey. | 

Q. How long have they been there? Since mid-1958. | 

Q. Do you know why the offices -- Well, where were they prior to 
that time? A. They were in Mobile. 

Q. In Mobile? A. Yes. | 

Q. And the principal offices of Waterman are in Mobile? Is that 
correct? A. In Mobile; correct. : 

Q. Do you know why the offices of Sea-Land were transferred to 
Port Newark? A. In 1958 it became apparent to us, the management in 
McLean Industries, that most of Sea-Land's operations would be centered 
in and around Port Newark, and Mr. Malcolm McLean, having his prin- 
cipal interest directed toward the development of the Sea-Land Service, 
decided it was in the best interests of the company for the office to be 
moved from Mobile to Port Newark and that it would be to his best inter- 
est to also move there and make his residence in New Jersey. | 

And he left at that time the direction of the Waterman Steamship 
Corporation to me. 

And since that time I have exclusively spent my time in the manage- 
ment and the direction of the affairs of Waterman Steamship Corporation 
with the exception of attendance at Sea-Land Board meetings and McLean 

Industries Board meetings. | 

Q. Prior to the.time that Sea-Land's principal offices were moved 
to Port of Newark, what percentage of Malcolm McLean's time, if you 
can give us an estimate, was spent in the conduct of the management or 
the affairs of the Waterman Steamship Coroporation? A. That would 
have to be an estimate, but I think a reasonable estimate would. be that in 
the conduct of the affairs of Sea-Land Service, or then Pan-Atlantic 
Steamship Corporation, and the affairs of its parent, McLean Industries, 
that it's fair to say he spent approximately 90 per cent of his time on 
those two companies, McLean Industries and the Pan-Atlantic Steamship 
Corporation. : 
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Q. After the offices of Sea-Land were moved, principal offices 
were moved, to Port of Newark, New Jersey, and since then, what per- 


centage of Mr. Malcolm McLean's time has been spent on management 


of Waterman Steamship Company, if any? A. Practically none. 
* * * * * 


BY MR. STOUDENMIRE: 
* * * * * 

Q. Now, Mr. McLean, after this plan is finally executed, I'll ask 
you, sir, whether there will be any common officers of Waterman Steam- 
ship Corporation, McLean Industries, and/or Sea-Land. A. No, there 
will not be. 

Q. I'm speaking in terms of officers which are common to Waterman 
on the one hand and the other two corporations on the other. A. There 
will not be. 

Q. Will there be any common Directors? A. No. 

Q. Will there be any person who is an officer or Director of Water- 
man Steamship Corporation which has any stock ownership in either of 
those other two companies? A. There will not be. 

Q. Will there be any person who is an officer or Director of either 
of those other two companies -- that is, Sea-Land and McLean Industries -- 
who will be stockholders of Waterman Steamship Corporation? A. No. 

Q. Will there be any common occupancy of property to your know- 
ledge? A. No, there will not be. 

Q. Will there be any common use of wharves or piers or ware- 
houses? A. No. 

Q. Will there be any agency agreements between Waterman 
Steamship Corporation and either McLean Industries or Sea-Land? 

A. No. 
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The appellant in this action, Seatrain Lines, Inc. (Seatrain), 


respectfully petitions this Court that it order a rehearing en banc and 
on the basis thereof reconsider its decision, filed June 6, 1963. As 
grounds for this petition Seatrain urges that the decision of this Court 
in the respects hereinafter set forth (1) conflicts with and impliedly 
overrules prior decisions of this Court; (2) construes Section 805(a) of 
the Merchant Marine Act, 1936, in a manner which defeats the purpose 
of that section and (3) fails to pass upon a substantial question of 
administrative procedure which it was required to reach. 
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PRIOR DECISIONS OF THIS COURT REQUIRE A HEARING 
ON THE ISSUE OF AFFILIATION VEL NON 

Seatrain asks for reconsideration of that portion of the decision 
of this Court which construes Section 805(a) of the Merchant Marine 
Act, 1936, as not requiring the Maritime Subsidy Board (the Board) to 
conduct a hearing to determine whether the disqualifying inter-relation 
between Waterman Steamship Corporation (Waterman), on the one hand, 
and Sea-Land Service, Inc. (Sea-Land), and Waterman of Puerto Rico 
(Puerto Rico), on the other, would continue to exist after implementation 
of the so-called "Plan of Reorganization." 


The decision of this Court that such a hearing was not required in 
the circumstances of this case is in conflict with and impliedly over- 
rules the decision of this Court in L. B. Wilson, Inc. v. F.C.C., 83 U.S. 
App. D.C. 176, 170 F.2d 793 (1948). That case stands for the proposi- 
tion that where a statutory provision requires a hearing to protect a 
private interest, the hearing requirement extends to any substantial 
factual issue which must be resolved in determining whether such 
statutory provision applies. 


Like Section 312(b) of the Communications Act of 1934 which was 


involved in the L. B. Wilson case, supra, Section 805(a) of the Merchant 
Marine Act, 1936, which is involved here, is concerned both with private 
and public interests. The private interest of coastwise operators in the 


award of an operating-differential subsidy to a foreign commerce car- 
rier affiliated with a domestic carrier, derives from the statutory 
requirement that the Maritime Subsidy Board or the Secretary of Com- 
merce deny permission to the subsidized carrier to continue such 
affiliation if after hearing it finds that such affiliation "will result in 
unfair competition to any person, firm or corporation operating exclu- 
sively in the coastwise or intercoastal service . . ." Any person, firm 
or corporation engaged exclusively in the domestic water-borne 
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commerce is entitled to intervene and participate in the hearing re- 


quired under Section 805(a) of the Act. 


The declared policy of the Merchant Marine Act, 1936, is that it 
is "necessary for national defense and the development of its foreign 
and domestic commerce that the United States shall have a merchant 
marine (a) sufficient to carry its domestic water-borne commerce and 
a substantial portion of the water-borne export and import foreign 
commerce of the United States and to promote shipping service on all 
routes essential for maintaining the flow of such domestic and foreign 
water-borne commerce at all times" (emphasis ours). Section 101 of 
the Merchant Marine Act, 49 Stat. 1985, 46 U.S.C. $1101. Section 
805(a) of the Act was enacted to implement that policy as it pertains to 
domestic water-borne commerce. Although the remaining provisions 
of the Act are concerned primarily with fostering the development of 
the American foreign commerce carriers, that fact does not diminish 
the importance of Section 805(a) in the overall statutory scheme.” 


It clearly being the intent of Congress to protect both the private 
and public interests in the domestic water-borne commerce, the 
hearing provisions of Section 805(a) should be applied in the manner 
that best effectuates the policy of the Act. In the absence of clear and 
convincing statutory language to the contrary, the approach to be fol- 
lowed in determining the proper scope of the hearing provisions is that 


* i 
Congressional concern with safeguarding the domestic water-borne com- 

merce goes as far back as 1793 when Congress enacted the cabotage laws pro- 
hibiting foreign-owned vessels from engaging in the domestic commerce. Act 
of February 18, 1793, C. 8, 1 Stat. 305. These laws have remained continuously 
in effect ever since. The Merchant Marine Act, 1920, expressly incorporated 
the earlier cabotage laws as necessary to the overall development of the Ameri- 
can merchant marine. Section 27 of the Merchant Marine Act, 1920, 41 Stat. 
998, 46 U.S.C. $ 883. The first financial assistance given foreign commerce 
carriers was in the form of mail rate payments (Merchant Marine Act, 1920, 
$§ 401-413, 45 Stat. 689) and the highly prevalent practice of diverting the mail 
subsidies to domestic operations led directly to enactment of Section 805(a). 
See, Hearings on S. 2582, Senate Committee on Commerce, pp. 16-17; S. Rep. 
1721, 74th Cong., 2d Sess. (1936), p. 19. | 
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which was followed in L. B. Wilson v. F.C.C., supra. Here, as there, 


it would have been "ynreasonable" for Congress to deny a hearing on 


any substantial factual issue which must be resolved in determining 
whether the statutory requirement for a hearing applies, while on the 
other hand affording a hearing on the issues relating to the private and 
public interests intended to be protected. "The [Board's] expertise is 
needed fully as much for the determination of the one issue as of the 
other. And for the determination of each of these issues the [Board] 
is equally in need of the presentation of evidence and argument." L. B. 
Wilson v. F.C.C., supra, 170 F.2d at p. 800. 


Moreover, the decision is erroneously premised upon a highly 
technical construction of Section 805(a) of the Act which is without any 
real support in the legislative history or the prior interpretations of 
the Board. In order to avoid the requirement of a hearing in the case 
at bar the decision interpreted the phrase "such application” when used 
in the second and third sentences of Section 805(a) as evidencing a 
Congressional intent to free the Board of the hearing requirements of 
Section 805(a) of the Act except when the applicant for subsidy expressly 
applies to the Board for written permission to continue a proscribed 
affiliation with a domestic carrier (Slip Opinion, pp. 5-7). 


Nothing in the legislative history even remotely supports this 
Court's finding that Congress intended the result reached on the facts 
of this case. While it is reasonable to conclude that Congress intended 
by the use of that phrase to require a hearing when the applicant for 
subsidy makes application for such written permission, it does not 
follow that Congress intended that a hearing is not required if the appli- 
cant elects not to apply under Section 805(a), when facts are otherwise 
brought to the attention of the Board which strongly suggest the 
existence of the proscribed affiliation. 


The decision leaves it up to the applicant for subsidy whether or 
not to comply with the law (Id., p. 8). This view cannot be reconciled 
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with the language of § 805 which begins, "It shall be unlawful to award 
or pay any subsidy . . ." Section 805(a) is clear upon its face that it is 
intended to operate as a restriction upon the power of the Board to 


award or pay subsidy. The approach used in Section 805(a) is to be 
contrasted with that used in Sections 803, 804, 805(d) and (e) of the Act 
where Congress made it "unlawful for any contractor” to engage in the 


conduct proscribed by those sections. 


Presumably, because the statute makes it unlawful for the Board 
to award or pay a subsidy where the proscribed inter-relations exist, 
the decision strained to find that | 

", . . Congress has provided for enforcement of | 

the affiliation provision primarily by criminal 

proceedings rather than by administrative pro- 

ceedings, in any case where subsidized assets 

inure to the benefits of an affiliated domestic 

carrier" (emphasis ours). (Slip Opinion, p. 8) 
However, a careful reading of the text of Section 805(a) clearly requires 
a rejection of the Court's view of the applicability and significance of 
the misdemeanor provision of that section. It isa misdemeanor to 
divert subsidy aid to affiliated domestic operations even if the Board's 
written permission is obtained to continue such operations. Pacific 
Far East Lines, Inc. v. Federal Maritime Board, 107 U.S. App. D.C. 
155, 275 F.2d 184, 185 (1960). It is clear that Congress intended the 
misdemeanor provision to be a further safeguard for the benefit of 
competing domestic operators and not the principal protection afforded 
by the statute. In arriving at a contrary position, the decision gives an 
interpretation to the phrase "such application" when used in the mis- 
demeanor provision different from that which it gives to the identical 
phrase when used in the hearing provision of the same section. Thus, 
the decision says that the phrase when used in the misdemeanor pro- 
vision refers to the application for subsidy while when used in the 
hearing provision it refers to the application for permission under 
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Section 805(a) to continue a domestic affiliation (Slip Opinion, p. 8). 
This different construction of the identical language must be rejected 
in the absence of clear ‘and convincing evidence that Congress intended 


such an anomaly. 


In National Broadcasting Co., Inc. v. F.C.C., 76 U.S. App. D.C. 
238, 132 F.2d 545 (1942), aff'd 319 U.S. 239, this Court rejected an 
even less highly technical construction of the hearing provisions in- 
volved in favor of a liberal construction which would better serve to 
effectuate the purpose of the Communications Act of 1934. In that case 
(which is often referred to as the KOA Case) the appellees unsuccess- 
fully argued that the hearing requirements of the Communications Act 
applied only if the Commission undertook to literally change the terms 
of appellant's license and not when the Commission worked such a 
change indirectly by the grant of a license to another which had the 
effect of restricting the complaining licensee's protected service area. 
The rationale of this Court's decision in the KOA Case is equally 
applicable here: 
"Such a view would pervert the section into an instru- 

ment for suppressing all protest by the only person 

hurt or likely to be hurt, except possibly as he 

might raise his voice on appeal, and then only, in the 

Commission’s view, to be met with the answer that 

he has no right to be heard before it. It would sup- 

press also representation of the public interest which 


it is the primary purpose of the statute to protect and 
secure." 132 F.2d at p. 555. 


The decision in L. B. Wilson v. F.C.C., supra, was an extension of the 


KOA Case, and is controlling here unless overruled. y 


* The decision made no mention of L. B. Wilson v. F.C.C., supra. Appellees 
in their brief argued that the case had been overruled by the decision of the 
Supreme Court in WJR v, F.C.C., 337 U.S. 265 (1949). However, this Court in 
Harbenito Broadcasting Co. v. F.C.C., 94 U.S. App. D.C. 329, 218 F.2d 28 (1954), 
recognized that L. B. Wilson v. F.C.C., supra, is still good law and controlling 
on the issues presented here. 
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PRIOR DECISIONS OF THIS COURT REQUIRE REVERSAL 
ON THE GROUND THAT THE BOARD'S FINDINGS we 
INADEQUATE 
Prior to the decision in the case at bar, the law of this ee 

was that findings made by an administrative agency without a hearing 
are not adequate if phrased merely in terms of ultimate conclusions of 
fact and/or law. American Airlines v. Civil Aeronautics Board, 98 U.S. 
App. D.C. 348, 235 F.2d 845 (1956), cert. denied, 353 U.S. 905 (1957); 
American Broadcasting Co. v. Federal Communications Commission, 
85 U.S. App. D.C. 343, 179 F.2d 437, 444-445 (D.C. Cir. 1949). The 
reason for this common sense rule is simply that for judicial review 
to be meaningful the courts must have some basis for under standing the 
action taken by the administrative agency. In deciding that the Board's 
findings as contained in its Memorandum of February 27, 1962, were 
adequate, the decision is in conflict with and impliedly overrules the 
decisions of this Court in those cases. 


The Board's decision in the case at bar consisted of a memoran- 


dum prepared by the Board's General Counsel and approved by the 
Board on February 27, 1962. That memorandum contains only the 
ultimate findings 


“that there will be no common Officers, directors, 
stockholders, employees, or agents or other 
arrangements, which would create any relationship | 
within the meaning of the Merchant Marine Act, 
1936, as amended, between Waterman Steamship | 
Corporation and any person, firm or corporation, 
which owns, operates or charters, directly or in- 
directly, any vessels engaged in domestic coast- 
wise or inter-coastal service if Waterman carries — 
out in all respects material to the question of Sec- | 
tion 805(a) the proposed Plan of Rearrangement, — 
dated June 8, 1961, as supplemented January 11, 
1962;" (J. A, p- 128). 
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Such bare bones "findings," which fall short of being even a re- 
statement of the statutory language, are totally inadequate in light of 
the complexity of the so-called "Plan of Rearrangement" (see J.A., 
pp. 83-99). Moreover, the Board clearly indicates that it limited its 
decision to "the question of corporate relationships, which is the sole 
issue presented herein, .. ." Thus, the Board made no findings with 
respect to (and may not even have considered) whether, among other 
things, the proscribed affiliation would continue to exist because of 
(1) the family and business relationships between M. P. McLean and 
James K. McLean, (2) the agreement of M. P. McLean to purchase the 
stock of James McLean in McLean Industries, Inc. for a price per 
share which was almost twice the market value of such stock at the 
time of the agreement, (e) the agreement that McLean Industries, Inc. 
will guarantee a bank loan to Waterman under terms which deny re- 
course to the assets of Waterman, (4) the agreement that Waterman 
will transfer to McLean Industries, Inc. 27 vessels as a dividend and 
will repurchase 25 vessels at a price almost three times in excess of 
their book value, and (5) the agreement that payment of the purchase 
price for the vessels will be made from Waterman's statutory capital 
and special reserve accounts which accounts receive special tax treat- 
ment under Section 607(h) of the Merchant Marine Act, 1936." The 
cases discussed in Seatrain’s Main Brief establish that such terms as 
“affiliate” and “associate” are terms of art that are not limited merely 
to "corporate relationships.” See Seatrain Brief, pp. 16-19. 


*x 
Section 607 (h) of the Act provides: 


‘(h) The earnings of any contractor receiving an operating-differential 
subsidy under authority of this Act, which are deposited in the con- 
tractor's reserve funds as provided in this section, except earnings 
withdrawn from the special reserve funds and paid into the contractor's 
general funds or distributed as dividends or bonuses as provided in 
paragraph 4 of subsection (c) of this section, shall be exempt from all 
Federal taxes. Earnings withdrawn from such special reserve fund 
shall be taxable as if earned during the year of withdrawal from such 
fund." 49 Stat. 2005, ad amended, 46 U.S.C. 8 1177(h). 
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The decision, however, summarily disposes of the issue raised 
by the Board's failure to make adequate findings by characterizing the 
Board's memorandum of February 27, 1962 as being | 

‘in the nature of an advisory opinion rendered at 
the request of Waterman. It did not have the 
effect of adjudicating legal rights, since as we 
have pointed out, it did not exempt Waterman from — 
criminal sanctions for violation of Section 805 of 
the Act" (Slip Opinion, p. 9). 


Clearly the decision is in error because, (1) the Board's decision did 
have the effect of adjudicating Seatrain's legal rights and (2) the 
criminal sanctions for violations of Section 805 of the Act have no 
bearing upon the nature and effect of the Board's action because, as we 
have shown, the Board is without power to exempt Waterman from 
their application. Moreover, the characterization of the Board's 

action as an "advisory opinion" in the context of this issue is wholly 
inconsistent with its treatment of that action as a "determination" for 


the purposes of determining whether Section 805(a) of the Act peutzed 


a hearing. 


While distinguishing Pacific Far East Lines, Inc. v. Federal 
Maritime Board, supra, as standing "for the proposition that at findings 
of the nature sought by appellant must be made after the EEE 
agency holds a trial type hearing which is required by statute... aH 
the decision fails to make any mention of either American Airlines v. 
C.A.B., supra, or American Broadcasting Co. v. F.C.C. , supra. In 
both those cases this Court reversed and remanded because of the 
failure of the administrative agency to make adequate findings although 
no trial type hearing was required to be held by the statute there in- 
volved. The reason for the requirement of detailed findings of evi- 
dentiary as well as ultimate facts was stated by this Court in American 


Broadcasting Co. v. F.C.C., supra, as follows: 
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"| . It has been pointed out further that when a 
decision is accompanied by proper findings of 
fact, the reviewing court can decide whether the 
decision reached by the Commission follows as 
a matter of law from the facts stated as its 
basis, and also whether the facts so stated have 
any substantial support in the evidence; but that 
in the absence of proper findings of fact, the 
reviewing tribunal can determine neither of these 
things. It has been made abundantly clear that 
the Commission must find not merely the ultimate 
facts but in addition the basic or underlying facts, 
and that the court examines the evidence not itself 
to make a finding for the Commission of either the 
basic or the ultimate facts but to ascertain 
whether or not the basic facts are properly 
supported." 179 F.2d at p. 444. 


Inasmuch as the Board's decision was a determination adjudicating 


Seatrain's legal rights, this Court should have reversed the District 
Court on the authority of the cases just discussed. 


mm 


THE DECISION ERRONEOUSLY FAILS TO PASS 
UPON THE BOARD'S FAILURE TO FOLLOW ITS 
RULES AND REGULATIONS 
Seatrain argued that the Board in issuing its decision of Febru- 

ary 27, 1962, modified its prior Decision and Order of September 12, 
1960, in Waterman Steamship Corporation— Application Under Section 
805(a), 6 F.M.B. 115, without compliance with its Rules of Practice and 
Procedure. Section 201.261 of the Rules of Practice and Procedure 
provides that the Board 


“after opportunity for hearing, may alter, modify 
or set aside in whole or in part its report of 
findings or order [in any proceeding] if it finds 
such action is required by changed conditions in 
fact or law or by the public interest" (Emphasis 
ours; for full text see Appendix B to Seatrain's 
Brief). 


11 


The recommendation of the Board's General Counsel contained in the 
memorandum which was approved by the Board on February 27, 1962, 
establishes that the Board intended by approving the so-called "Plan 
of Rearrangement" to modify its prior Decision and Order of Septem- 
ber 12, 1960, which imposed certain restrictions upon the operations 
of Waterman's affiliate, Sea-Land. Thus, the memorandum recites: 


"Purpose: 
The purpose of this memorandum is to recommend 
that the Maritime Subsidy Board find and determine 
that in the event a certain Plan of Rearrangement 
submitted by Waterman Steamship Corporation 
(‘Waterman’) more fully discussed below, is carried 
out there will be no relationships and/or affiliations 
within the meaning of Section 805(a) between Water- 
man and any person, firm or corporation which 
directly or indirectly owns, operates or charters 
any vessel in the domestic intercoastal or coastwise 
service; and that there is, therefore, no necessity 
for Waterman to secure Section 805(a) written per-_ 
mission in the event the Board determines to award) 
Waterman an operating-differential subsidy . . ee 
(J.A., p. 123). 


This is clearly a modification of the finding contained in the 
decision of September 12, 1960 that 


"When and if Waterman commences subsidized opera- 
tions in the absence of any later action by the Board, 
this report shall serve as written permission under 
Section 805(a) for: | 

*x* * * 

3. [Sea-Land] to operate not more than four _ 
vessels and 53 voyages in southbound service between 
New York and New Orleans, including calls at Miami, 
Tampa, and Jacksonville; . . . (Emphasis ours)." 

6 F.M.B. at p. 135. 


The effect of the Board's Decision and Order of September 12, 
1960, was to protect Seatrain when subsidy was awarded by excluding 
Sea-Land from the northbound trade from New Orleans to New York 
and by imposing vessel and voyage restrictions on Sea-Land's 
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operations in the southbound trade between those cities. Indeed, the 
Court's decision expressly recognizes that in approving the so-called 
"Plan of Rearrangement,” the Board first determined that the facts 
underlying its order of September 16, 1960, had changed (Slip Opinion, 
p. 7). This would seem to be enough to require compliance with Sec- 
tion 201.261 of the Board's Rules of Practice and Procedure. 


The decision of the Court did not pass upon this issue because 
it erroneously viewed the Board's action of February 27, 1957 as “in 
the nature of an advisory opinion” which is without legal significance. 
For the reasons stated in Point II herein, this view is erroneous. 


a 

i If, indeed, the Board's action is without legal significance then the proper 
disposition of the entire case would have been to remand to the District Court 
with instructions that it be dismissed, without prejudice, as premature. 
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CONCLUSION =. - 
WHEREFORE, Seatrain Lines, Inc., respectfully. petitions this 
Court to order a rehearing en banc and to reconsider its decision of 


June 6, 1963. 
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Edmund E. Harvey, 
David A. Peters 
Of Counsel. 
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REPLY TO PETITION FOR REHEARING 


The petition contains nothing new, casts no doubt upon 
the reasoning and unanimous decision of the Court, and 
should be denied. 


1. There is no decision of this or any other court holding 
that Section 805(a) of the Merchant Marine Act, 1936, 
requires a hearing on the issue of disaffiliation. Appellant’s 
extravagant assertion to the contrary rests upon its own 
extrapolation of a decision of this Court in interpreting a 
wholly-different provision of a wholly-different statute— 
the same argument already put before the Court in briefs 
and argument, and unanimously rejected. Whether that 
decision, L. B. Wilson, Inc. v. F.C.C., 83 U.S. App. D.C. 176, 
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170 F.2d 793 (1948), remains authoritative even as to the 
meaning of Section 312(b) [now Section 316(b)] of the 
Federal Communications Act of 1984 is quite doubtful. 
In American Broadcasting Co. v. F.C.C., 85 U.S. App. D.C. 
343, 179 F.2d 437 (1949) this Court concluded that the 
intervening decision of the Supreme Court in WJR v. 
F.C.C., 337 U.S. 265 (1949) seriously undermined the rea- 
soning in Wilson. Whatever significance Wilson may con- 
tinue to have under the Communications Act, however, it 
surely has no relevance as to the meaning of Section 805(2) 
of the Merchant Marine Act, 1936, which is written in 
totally different language and is found in quite a different 
statutory framework. 


2. In reiterating its contention that the Board’s deter- 
mination of February 27, 1962, contains ‘‘inadequate find- 
ings,” appellant has abandoned Section 8(b) of the Ad- 
ministrative Procedure Act. This retreat, as it were, must 
reflect a realization that the requirement of Section 8(b) 


that administrative decisions shall ‘‘include a statement of 
(1) findings and conclusions’’ is limited to those situations 
where a “hearing . . . [is] required”’ by statute. American 
Trucking Ass’n v. United States, 344 US. 298, 320 (1953). 
Appellants now turn to American Airlines v. CAB, 98 US. 
App. D.C. 348, 235 F.2d 845 (1956), cert. denied, 353 U.S. 
905 (1957); and American Broadcasting Co., v. P.CC., 
supra, as support for the proposition that detail fmdings 
are required whether or not a hearing is required or held. 


In the former case, the question was whether the CAB 
had ‘‘failed to make the findings required by the statute 
to support the exemption under Section 416(b)” of the 
Civil Aeronautics Act of 1938. This Court found that the 
findings required by statute had not been made; there is 
no suggestion in its opinion that findings are necessary 
in the absence of a statutory requirement. Since Section 
805(a) of the Merchant Act, 1936, requires neither hear- 
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ing nor findings on the issue of disaffiliation, American 
Airlines is simply not in point. 

In American Broadcasting the principal holding of the 
Court, as noted above, was that no hearing was required 
under Section 312(b) of the Communications Act. In ad- 
dition, the Court was called upon to consider Section 
402(c) of that Act which, as the Court stated, provides that 
on appeal the Commission is required to ‘‘file with the 
court the originals or certified copies of all papers and 
evidence presented to it upon the application or order 
involved, and also a like copy of its decision thereon, and 
... & full statement in writing of the facts and grounds for 
its decision as found and given by it. . ..?”? 179 F.2d at 444. 
The Commission had filed with the Court only ‘‘its ultimate 
finding of fact.’? As a result, the case was remanded to 
the Commission ‘‘with directions to file with the court 
[all that was required by the above] provision of Section 
402(c).’? There is no provision of the Merchant Marine 


Act remotely comparable to Section 402(c) of the Com- 
munications Act; accordingly the decision is hardly relevant 
and certainly: nes not justify rehearing. 


3. Appellant repeats, adding no new arguments or au- 
thorities, its effort to construct a violation of the Board’s 
regulations with respect to notice and hearing. As the 
Court observed in passing on appellant’s primary conten- 
tion: permission to continue the operations of a domestic 
affiliate is one thing; a determination of non-affiliation is 
quite another. The former constitutes a grant of im- 
munity; the latter does not. Appellant’s argument that 
the latter must be preceded by the same procedural process 
as the former is merely an aspect of its rejected contention 
that the Board may not determine disaffiliation in the 
absence of a hearing. t 
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For the foregoing reasons, the petition for a rehearing 
en banc should be denied. 
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